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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 177 
(T.D. 89-74) 
ADMINISTRATIVE PROCEDURES; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: A document was published in the Federal Register (54 
FR 31611) on July 31, 1989, amending Part 177, Customs Regula- 
tions, by changing certain existing procedures and creating other 
new procedures that will enhance and expedite Customs dealings 
with the importing public. This document corrects an error that ap- 
pears in that document. The document inadvertently omitted the 
Treasury Decision (T.D.) number. The final rule is T.D. 89-74. 


FOR FURTHER INFORMATION CONTACT: John T. Roth, Com- 
mercial Rulings Division, (202) 566-5868. 
Approved: August 4, 1989. 
KatTuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, August 10, 1989 (54 FR 32810)]} 


19 CFR Part 4 
(T.D. 89-75) 


AMENDMENT TO THE CUSTOMS REGULATIONS CONCERN- 
ING COASTWISE TRANSPORTATION OF CERTAIN ARTI- 
CLES BY VESSELS OF INDIA 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: Final rule. 
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SUMMARY: This document amends the Customs Regulations by 
adding India to the list of nations which permit vessels of the Unit- 
ed States to transport certain articles specified in section 27, 
Merchant Marine Act of 1920, as amended, between their ports. 

Customs has been furnished with satisfactory evidence that India 
places no restrictions on the transportation of certain specified arti- 
cles by vessels of the U.S. between ports in that country. This 
amendment recognizes reciprocal privileges for vessels registered in 
India. 


EFFECTIVE DATE: The reciprocal privileges for vessels registered 
in India became effective on March 13, 1989. This amendment effec- 
tive August 14, 1989. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, 
Carrier Rulings Branch, (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. 
App. 883) (the Act), provides generally that no merchandise shall be 
transported by water, or by land and water, between points in the 
United States except in vessels built in and documented under the 
laws of the United States and owned by U.S. citizens. However, the 
6th proviso of the Act, as amended, provides that, upon a finding by 
the Secretary of the Treasury, pursuant to information obtained 
and furnished by the Secretary of State, that a foreign nation does 
not restrict the transportation of certain articles between its ports 
by vessels of the United States, reciprocal privileges will be accord- 
ed to vessels of that nation, and the prohibition against the trans- 
portation of those articles between points in the U.S. will not apply 
to its vessels. 

Section 4.93(b)\(1), Customs Regulations (19 CFR 4.93(b)(1)) lists 
those nations found to extend reciprocal privileges to vessels of the 
U.S. for the transportation of empty cargo vans, empty lift vans, 
and empty shipping tanks. Section 4.93(b)(2), Customs Regulations 
(19 CFR 4.93(b)(2)), lists those nations found to extend reciprocal 
privileges to vessels of the U.S. for the transportation of equipment 
for use with cargo vans, lift vans, or shipping tanks; empty barges 
specifically designed for carriage aboard a vessel and certain equip- 
ment for use with these barges; certain empty instruments of inter- 
national traffic; and certain stevedoring equipment and material. 

By letter dated March 9, 1989, the Department of State advised 
that the Government of India offers satisfactory evidence that India 
places no restrictions on the transportation of any of the articles 
listed in the Act by vessels of the U.S. between ports in India. 

The authority to amend this section of the Customs Regulations 
has been delegated to the Chief, Regulations and Disclosure Law 
Branch. 
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FINDING 


On the basis of the information received from the Secretary of 
State and the Embassy of India, it has been determined that India 
places no restrictions on the transportation of the articles specified 
in section 27 of the Merchant Marine Act of 1920, as amended (46 
U.S.C. App. 883), by vessels of the United States between ports in 
that country. Therefore, appropriate reciprocal privileges are ac- 
corded to vessels registered in India as of March 13, 1989. 


INAPPLICABILITY OF PusBLic Notice AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the public is not particularly 
interested, pursuant to 5 U.S.C. 553(b)(B), notice and public proce- 
dure thereon are unnecessary. Further, for the same reasons, good 
cause exists for dispensing with a delayed effective date under 5 
U.S.C. 553(d)(1). 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act 5 U.S.C. 601 et seg.. That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551, et 


seq.) or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major rule as de- 
fined in E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 


DRAFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices of the Customs Service participated in 
its development. 


List oF SuBJEcts IN 19 CFR Part 4 
Cargo vessels, Coastwise trade, Customs duties and inspection, 
Maritime carriers, Vessels. 
AMENDMENT TO THE REGULATIONS 


To refiect the reciprocal privileges granted to vessels registered in 
India, Part 4, Customs Regulations (19 CFR Part 4), is amended in 
the following manner: 
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PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority for Part 4 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624, 46 U.S.C. App. 3; 
* * * * * * * 


Section 4.93 also issued under 19 U.S.C. 1322(a), 46 U.S.C. App. 
883; 
* 


* * * * * * 


§4.93 [Amended] 


2. Sections 4.93(b)\(1) and (2), are amended by adding “India” in 
appropriate alphabetical order. 


Dated: August 8, 1989. 
KaTHRYN C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, August 14, 1989 (54 FR 33187)] 


19 CFR Part 4 
(T.D. 89-76) 


LIST OF NATIONS ENTITLED TO SPECIAL TONNAGE TAX 
EXEMPTION—MARSHALL ISLANDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding the Republic of the Marshall Islands to the list of nations 
whose vessels are exempt from the payment of any higher tonnage 
duties than are applicable to vessels of the United States and from 
the payment of light money. The Department of State informed 
Customs that there is satisfactory evidence that no discriminatory 
duties of tonnage or impost are being imposed in ports of the Mar- 
shall Islands upon vessels belonging to citizens of the United States 
or on their cargoes. 


EFFECTIVE DATE: The reciprocal privileges for vessels registered 
in the Marshall Islands became effective on April 5, 1989. This 
amendment is effective August 14, 1989. 


FOR FURTHER INFORMATION CONTACT: Paul Hegland, Carri- 
er Rulings Branch, (202-566-5706). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per ton, known as “light 
money,” on all foreign vessels which enter United States ports (46 
U.S.C. 121, 128). However, vessels of a foreign nation may be ex- 
empted from the payment of special tonnage taxes and light money 
upon presentation of proof satisfactory to the President that no dis- 
criminatory duties of tonnage or imposts are imposed by that for- 
eign nation on United States vessels or their cargoes (46 U.S.C. 141). 
The President has delegated the authority to grant this exemption 
to the Secretary of the Treasury. Section 4.22, Customs Regulations 
(19 CFR 4.22) lists those nations whose vessels have been exempted 
from the payment of any higher tonnage duties than are applicable 
to vessels of the United States and from the payment of light 
money. 

On April 6, 1989, Customs received a communication from the 
Department of State advising that satisfactory evidence had been 
obtained from the Republic of the Marshall Islands that no discrim- 
inating duties of tonnage or impost are imposed or levied in ports of 
that country upon vessels wholly belonging to citizens of the United 
States, or upon the produce, manufactures, or merchandise import- 
ed into that country on United States vessels. An accompanying 
copy of a letter dated April 5, 1989, was also received from a repre- 
sentative of the Office of the Republic of the Marshall Islands certi- 
fying that the Government of the Republic of the Marshall Islands 
does not impose any discriminatory duties or imposts on U.S. ves- 
sels or their cargoes. Consequently, the Department of State recom- 
mended the addition of the Marshall Islands, effective April 5, 1989, 
to the list of nations whose vessels are exempted from the payment 
of tonnage tax and light money. 

The authority to amend this section of the Customs Regulations 
has been delegated to the Chief, Regulations and Disclosure Law 
Branch. 


FINDING 


On the basis of the information received from the Department of 
State regarding the absence of discriminatory duties of tonnage or 
impost imposed on U.S. vessels in the ports of the Marshall Islands, 
it has been determined that the Marshall Islands should be added 
to the list of nations whose vessels are exempt from the payment of 
the special tonnage tax and light money. 
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INAPPLICABILITY OF PuBLic NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the public is not particularly 
interested, pursuant to 5 U.S.C. 553(b)(B), notice and public proce- 
dure thereon are unnecessary. Further, for the same reasons, good 
cause exists for dispensing with a delayed effective date under 5 
U.S.C. 553(d)(1). 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551 et 
seq.) or any other statute. 


EXECUTIVE OrDER 12291 


This amendment does not meet the criteria for a major rule as de- 
fined in E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 


DRAFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices of the Customs Service participated in 
its development. 


List or SuBJects IN 19 CFR Part 4 


Customs duties and inspection, Cargo vessels, Maritime carriers, 
Vessels. 


AMENDMENT TO THE REGULATIONS 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority for Part 4 and the specific authority for 
§ 4.22 continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624, and 46 U.S.C. App. 3; 
* * * * * * * 


§ 4.22 also issued under 46 U.S.C. App. 121, 128, 141; 
* * * * * * 


§4.22 [Amended] 


2. Section 4.22 is amended by inserting “Marshall Islands, Repub- 
lic of” in appropriate alphabetical order, in the list of nations whose 
vessels are exempt from the payment of any higher tonnage duties 
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than are applicable to vessels of the United States and from the 
payment of light money. 


Dated: August 8, 1989. 
Katuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, August 14, 1989 (54 FR 33188)] 


19 CFR Part 10 
(T.D. 89-77) 


SUPPLIES AND EQUIPMENT FOR AIRCRAFT OF 
LUXEMBOURG 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding Luxembourg to the list of nations whose aircraft are exempt 
from the payment of Customs duties and internal revenue taxes on 
supplies and equipment withdrawn from Customs or internal reve- 
nue custody for use by aircraft in certain circumstances. The De- 
partment of Commerce has advised that the Government of Luxem- 
bourg allows to American operators of U.S. registered aircraft sub- 
stantially reciprocal exemptions from Customs duties and related 
taxes on aviation fuels purchased for use in international commer- 
cial aviation into and out of Luxembourg. Therefore, the U.S. will 
now extend reciprocal privileges to Luxembourg—registered air- 
craft with the notation limiting the privileges to withdrawals of avi- 
ation fuels. 


EFFECTIVE DATE: The reciprocal privileges for aircraft registered 
in Luxembourg became effective on June 8, 1989. This amendment 
is effective August 14, 1989. 


FOR FURTHER INFORMATION CONTACT: William Rosoff, En- 
try Rulings Branch, (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Sections 309 and 317, Tariff Act of 1930, as amended (19 U.S.C. 
1309, 1317), provide that foreign-registered aircraft engaged in for- 
eign trade may withdraw articles of foreign or domestic origin from 
Customs or internal-revenue custody without the payment of Cus- 
toms duties and/or internal-revenue taxes, for use as supplies (in- 
cluding equipment), ground equipment, maintenance, or repair of 
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the aircraft. This privilege is granted if the Secretary of Commerce 
finds, and advises the Secretary of the Treasury, that the country in 
which the foreign aircraft is registered allows substantially recipro- 
cal privileges to United States-registered aircraft. Section 10.59(f), 
Customs Regulations (19 CFR 10.59(f)), lists those nations whose air- 
craft have been found to be entitled to these privileges. 

In accordance with 19 U.S.C. 1309(d), the Deputy Assistant Secre- 
tary for Services of the Department of Commerce, International 
Trade Administration, has determined and advised the Customs 
Service by letter dated June 8, 1989, that Luxembourg accords air- 
craft of U.S. registry privileges with respect to exemptions from 
Customs duties and internal revenue taxes imposed by reason of the 
importation of aviation fuels purchased for use in international 
commercial aviation into and out of Luxembourg, in a manner that 
is substantially reciprocal to exemption privileges which the United 
States may provide under 19 U.S.C. 1309 and 1317, and under 26 
U.S.C. 4221, for aviation fuels for use by foreign registered aircraft 
operating into and out of the United States. 

Accordingly, corresponding privileges are extended to aircraft 
registered in Luxembourg and engaged in foreign trade, effective as 
of June 8, 1989. 

Therefore, § 10.59(f) is being amended to add Luxembourg to the 
list of countries therein, with the notation, however, that the privi- 


leges are limited to withdrawals of aviation fuels. 

The authority to amend this section of the Customs Regulations 
has been delegated to the Chief, Regulations and Disclosure Law 
Branch. 


INAPPLICABILITY OF PuBLic NoTIcE AND 
DELAYED EFFECTIVE DaTE REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the public is not particularly 
interested, pursuant to 5 U.S.C. 553(b)(B), notice and public proce- 
dure thereon are unnecessary. Further, for the same reasons, good 
cause exists for dispensing with a delayed effective date under 5 
U.S.C. 553(d)(1). 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of 5 U.S.C. 603, 
604, as added by section 3 of Pub. L. 96-354, the “Regulatory Flexi- 
bility Act.” That Act does not apply to any regulations such as this 
for which a notice of proposed rulemaking is not required by the 
Administrative Procedure Act (5 U.S.C. 551, et seg.) or any other 
statute. 
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EXECUTIVE ORDER 12291 
This amendment does not meet the criteria for a major rule as de- 
fined in E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 
DRAFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices of the Customs Service participated in 
its development. 


List or SuBJEcTs IN 19 CFR Part 10 
Customs duties and inspection, Imports, Exports. 


AMENDMENT TO THE REGULATIONS 
Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below: 
PART 10—ARTICLES CONDITIONALLY FREE, 


SUBJECT TO A REDUCED RATE 
1. The authority citation for Part 10 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
* * * * * * * 


Section 10.59 also issued under 19 U.S.C. 1309, 1317; 
* * * * * * 


§ 10.59 [Amended] 


2. Section 10.59(f) is amended by inserting “Luxembourg” in ap- 
propriate alphabetical order in the column headed “Country”, the 
number of this Treasury Decision in the next column headed “Trea- 
sury Decisions”, and in the column headed “Exemptions if any, as 
noted—” add the words “Applicable only as to aviation fuels,” oppo- 
site the listing for Luxembourg. 


Dated: August 8, 1989. 
Katuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, August 14, 1989 (54 FR 33189)] 
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(T.D. 89-78) 
FOREIGN CURRENCIES 


Daity Rates FoR CouNnTRIES Not ON QUARTERLY LisT FOR JULY 1989 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Holiday: Tuesday, July 4, 1989. 


Greece drachma: 


July 3, 1989 $0.005986 
July 5, 1989 006066 
July 6, 1989 006124 
July 7, 1989 006126 
July 10, 1989 006194 
July 11, 1989 006158 
July 12, 1989 006146 
July 13, 1989 006148 
July 14, 1989 006081 
July 17, 1989 006040 
July 18, 1989 006030 
July 19, 1989 006079 
July 20, 1989 006039 
July 21, 1989 006039 
July 24, 1989 006068 
July 25, 1989 006106 
July 26, 1989 006135 
July 27, 1989 006179 
July 28, 1989 006158 
July 31, 1989 006178 


South Korea won: 


July 3-17, 1989 $0.001493 
July 18-22, 1989 001492 
July 24-25, 1989 001492 
July 26, 1989 001499 
July 27, 1989 001492 
July 28, 1989 .001493 
July 31, 1989 001492 


Taiwan N.T. dollar: 


July 3, 1989 $0.038565 
July 5, 1989 038536 
July 6, 1989 .038700 
July 7, 1989 038911 
July 10, 1989 038790 
July 11, 1989 038640 
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ForEIGN CURRENCIES—Daily rates for countries not on quarterly list 
for July 1989 (continued): 


Taiwan N.T. dollar (continued): 


July 12, 1989 $0.038644 
July 13, 1989 038700 
July 14, 1989 038700 
July 17, 1989 N/A 
July 18, 1989 038700 
July 19, 1989 038748 
July 20, 1989 038745 
July 21, 1989 N/A 
July 24, 1989 038677 
July 25, 1989 038782 
July 26, 1989 038835 
July 27, 1989 038782 
July 28, 1989 038805 
July 31, 1989 038979 


(LIQ-03-01 S:NISD CIE) 


Dated: August 4, 1989. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 89-79) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR JULY 1989 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 89-68 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Holiday: Tuesday, July 4, 1989. 


United Kingdom pound: 


July 27, 1989 $1.659800 
July 31, 1989 


(LIQ-03-01 S:NISD CIE) 


Dated: August 4, 1989. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 7, 1989. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-81) 
Abstracts of Unpublished Customs Service Decisions 


ComMopiTy CLASSIFICATION 


C.S.D. 89-81(1)—Commodity: Boot bottoms. Rubber boot bottoms 
will be attached to leather uppers manufactured in the United 
States. These uppers will be of mid-calf height or higher. At im- 
portation, the bottoms will be stamped with the model or style 
designation of the particular footwear into which they will be fin- 
ished. Classification: The rubber boot bottoms are classifiable 
under subheading 6401.99.6000, HTSUSA, as waterproof foot- 
wear with outer soles and uppers of rubber or plastics, the uppers 
of which are neither fixed to the sole nor assembled by stitching, 
riveting, nailing, screwing, plugging or similar processes, other 
footwear, other, other. Document: Hgs. ruling letter 081623, dat- 
ed May 13, 1989. 


C.S.D. 89-81(2)—Commodity: Cardigan style garments. Two styles of 
women’s knit cardigan garments were submitted. Style 2062 is 
made of 100 percent wool jersey knit stitching that has more 
than nine stitches per two centimeters measured in the horizon- 


13 
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tal direction. The garment has a deep v-neck, a full front opening 
with four buttons, long sleeves with ribbed-knit cuffs, two patch 
pockets at the waist and a ribbed-knit waistband. Style 4937 is 
made of 55 percent ramie and 45 percent cotton and has more 
than nine stitches per two centimeters measured in the horizon- 
tal direction. The garment has a deep v-neck, a full-front opening 
secured with four rows of parallel buttons with each row having 
two buttons. In addition, the garment has long sleeves with cuffs, 
inside shoulder pads, a ribbed-knit waistband, and two side waist 
pockets each of which has a horizontal opening. Classification: 
Style 2062 is classified under subheading 6110.10.1060, HTSUSA, 
which provides for sweaters, pullovers, and similar articles, knit- 
ted or crocheted, of wool, other, women’s or girls’, textile catego- 
ry 438. Style 4937 is classified under subheading 6110.90.0090, 
HTSUSA, which provides for sweaters, pullovers, and similar 
garments, knitted or crocheted, of other textile materials, other 
women’s or girls’ textile category 838. Document: Has. ruling let- 
ter 082212, dated May 1, 1989. 


C.S.D. 89-81(3)—Commodity: Dolls. Mother and daughter dolls with 
porcelain heads and necks, stuffed torsos, upper arms and legs, 
and porcelain lower arms, legs, hands and feet. Both dolls are 
dressed in Victorian style dresses. Classification: The mother and 


daughter dolls and accompanying accessories, are properly classi- 
fiable in subheading 9502.10.2000, HTSUSA, and are subject to 
the duty free treatment under subheading 9902.95.01, HTSUSA. 
Document: Hgs. ruling letter 083707, dated May 17, 1989. 


C.S.D. 89-81(4)—Commodity: Fastener assortment. The fastener as- 
sortment includes a plastic box measuring approximately 11' in- 
ches by 5'2 inches by 5% inches with 15 individual removable 
drawers to hold an assortment of over 2000 screws, bolts, nuts, 
washers, and cotter pins. These items are sold together as a set in 
a printed cardboard carton. Classification: The assortment of fas- 
teners is classifiable under subheading 3924.90.5000, HTSUSA, 
as other household articles and toilet articles, of plastics, other, 
other. Document: Has. ruling letter 083712, dated May 18, 1989. 


C.S.D. 89-81(5)—Commodity: Flask. The article is an insulated 
plastic cylindrical flask. It has a screw-on top that is molded to 
resemble a golf ball. The top has a small screw-on spout with a 
built-in straw. It is encased in a sheath made of vinyl with a non- 
woven fabric backing. The sheath has a removable textile carry 
handle. The flask is designed to contain beverages for conve- 
nience during travel. Classification: The beverage holder at issue 
is classifiable under subheading 3923.30.0000, HTSUSA, as arti- 
cles for the conveyance or packing of goods, of plastics, carboys, 
bottles, flasks and similar articles. Document: Has. ruling letter 
083856, dated May 18, 1989. 
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C.S.D. 89-81(6)—Commodity: Floppy diskette clamshell. The article 
serves as a protective covering for the magnetic media used in 
computers. Classification: The diskette is classifiable in subhead- 
ing 8473.30.40, HTSUSA, which provides for parts and accesso- 
ries * * * suitable for use solely or principally with machines of 
headings 8469 to 8472 * * * parts and accessories of the machines 
of heading 8471 * * * not incorporating a cathode ray tube. Docu- 
ment: Has. ruling letter 083115, dated May 18, 1989. 


C.S.D. 89-81(7)—Commodity: Footwear. A man’s slip-on boat shoe 
having a moccasin-like appearance. It has a vinyl upper, terry 
cloth inner lining and a cemented-on unit molded rubber outsole 
with a decorative stitched effect along its perimeter. Classifica- 
tion: The vinyl slip-on shoe is classifiable under subheading 
6402.99.15, HTSUSA. Document: Hgs. ruling letter 083714, dated 
May 1, 1989. 


C.S.D. 89-81(8)—Commodity: Grass catcher bag. The article is made 
of 100 percent cotton corduroy fabric and is designed to be at- 
tached to a blower vacuum for catching grass. Classification: The 
grass catcher bag is classifiable under subheading 5911.90.0000, 
HTSUSA, as a textile product and article for technical use. Docu- 
ment: Has. ruling letter 083864, dated May 4, 1989. 


C.S.D. 89-81(9)—Commodity: Jacket. A man’s jacket made of knit 
acrylic fabric and cow-split suede. The front of the jacket and a 5- 
inch strip across the shoulders are leather. The rest of the back, 
the sleeves, and most of the collar are of knit textile. It was indi- 
cated that the garment was 55 percent leather and 45 percent 
man-made fibers by weight. Classification: The jacket is classifia- 
ble as a leather jacket in subheading 4203.10.4030, HTSUSA. 
Document: Hgs. ruling letter 083893, dated May 17, 1989. 


C.S.D. 89-81(10)—Commodity: Metallic loot bag. The sample bag is 
made of thin gauge metallized polyethylene or polypropylene 
film and measures approximately 6°; inches by 9% inches. The 
bag is designed to hold candy and small party favors that are to 
be distributed to guests at children’s parties. The bag is designed 
to be used once and then discarded. Classification: The loot bag is 
classifiable, if of polymers of ethylene, under subheading 
3923.21.0000, HTSUSA, as articles for the conveyance or packing 
of goods, of plastics, sacks and bags (including cones), of polymers 
of ethylene. If the loot bag is made from another type of plastics, 
it would be classifiable under subheading 3923.29.0000, HTSUSA, 
as articles for the conveyance or packing of goods, of plastics, 
sacks and bags (including cones), of other plastics. Document: 
Has. ruling letter 083797, dated May 1, 1989. 
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C.S.D. 89-81(11)—Commodity: Moon boots with substantial gaps be- 
tween the uppers and the tops of the outsoles. Also, there is less 
than 3 cm from the top of the outsole to the molded sidewall. 
Classification: Styles 1 through 7 as described in this ruling are 
classifiable under subheading 6402.91.50, HTSUSA, as other foot- 
wear with outer soles and uppers of rubber or plastics, other foot- 
wear, covering the ankle, other footwear as a protection against 
water, oil, grease or chemicals or cold or inclement weather. 
Style 2 is classifiable under subheading 6402.91.40, HTSUSA. 
Document: Has. ruling letter 083705, dated May 1, 1989. 


C.S.D. 89-81(12)—Commodity: Office machines. The articles are 
small calculator-size electronic storage and retrieval devices with 
LCD displays and keyboards. The units are designed to (1) verify 
the spelling of words, (2) suggest the proper spelling for mis- 
spelled words, (3) display dictionary definitions, (4) display the- 
saurus entries, (5) display synonyms and/or (6) play word games. 
Classification: The office machines are classified under subhead- 
ing 8472.90.80, HTSUSA, covering office machines. Document: 
Hgs. ruling letter 083580, dated May 10, 1989. 


C.S.D. 89-81(13)—Commodity: Orthopedic footwear. Post-operative 
shoes that consist of a non-bending base of wood with a rubber 
sole, and a thin layer of cushioning on top of the wood that pro- 


vides some padding for the foot. The shoes are intended to be 
worn by persons who have suffered a fracture or have had foot 
surgery and are usually prescribed by a doctor. Classification: 
The footwear is classifiable under subheading 9021.90.80, HT- 
SUSA, as orthopedic appliances, other, other. Document: Has. 
ruling letter 083784, dated May 1, 1989. 


C.S.D. 89-81(14)—Commodity: Photoplotter. The raster-type 
photoplotter produces dimensionally accurate films or glass 
plates primarily used as master patterns in the production of 
printed circuit boards and hybrid circuits. These patterns are de- 
scribed as being produced by exposure and subsequent develop- 
ment of a photographic emulsion on either a polyester film or 
glass plate. Classification: The photoplotter is classified under 
subheading 9017.20.8080, HTSUSA, covering other drawing in- 
struments. Document: Has. ruling letter 083635, dated May 18, 
1989. 


C.S.D. 89-81(15)—Commodity: Pillowcases, bolster cases and a 
neckroll. The pillowcases (samples BL-46F, BL-65, and BL-595), 
are composed of linen and/or linen and cotton with openings at 
one end or in the middle, and various sizes. The bolster cases 
(samples DL-26C and BL-399), are composed of ramie and cotton 
or cotton and linen in differing sizes, with end openings to insert 
a bolster. The neckroll (sample BL-51), is made of linen and cot- 
ton, approximately 6 inches by 16 inches with an opening to in- 
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sert the neckroll. All articles have a decorative lace edging and 
embroidery. Classification: Samples BL-46F, BL-65, BL-595, 
DL-26C, and BL-51 are classified under subheading 
6302.39.0030, HTSUSA, which provides for bed linen, table linen, 
toilet linen and kitchen linen, of other textile materials, textile 
category 899. Sample BL-399 is classified under subheading 
6302.31.1050, HTSUSA, which provides for bed linen, table linen, 
toilet linen and kitchen linen, of cotton, containing any embroi- 
dery, other, bolster cases, textile category 360. Document: Hgs. 
ruling letter 082516, dated May 1, 1989. 


C.S.D. 89-81(16)—Commodity: Pullover garment. A women’s over- 
sized pullover garment made of 100 percent cotton, lightweight 
knit jersey fabric which is white with numerous tiny red hearts. 
The garment measures 391/2] inches in length and 50 inches in 
width. It has a round neckline, short sleeves, and a hemmed bot- 
tom. The garment is sized “one size fits all.” Classification: The 
pullover is classifiable as women’s nightwear in subheading 
6108.30.0010, HTSUSA, textile category 351. Document: Has. rul- 
ing letter 083608, dated May 5, 1989. 


C.S.D. 89-81(17)—Commodity: Towels, potholders, dishcloths. Three 
towel combination packages. A 16-piece package, 20-piece pack- 
age and a 40-piece package. Each item is made of 100 percent cot- 
ton. Classification: The items in the 16-piece kitchen package are 
classifiable separately. The kitchen towels are classified in sub- 
heading 6302.91.0020, HTSUSA, the potholders in subheading 
6307.90.9030, HTSUSA, and the dishcloths in subheading 
6307.10.2027, HTSUSA, textile category 369. The items in the 20- 
piece bathroom package are classifiable individually. The bath 
towels, the hand towels, and the guest towels are classifiable in 
subheading 6302.60.0020, HTSUSA, textile category 363, as other 
towels. The washcloths are classifiable in subheading 
6302.60.0030, HTSUSA, textile category 369, as other toilet linen. 
The items in the 40-piece mixed bathroom and kitchen package 
are also classifiable individually. The bathroom items are classifi- 
able in the same provisions as the items in the 20-piece bathroom 
package and the kitchen items are classifiable in the same provi- 
sions as the items in the 16-piece kitchen package. Document: 
Hgs. ruling letter 081314, dated May 18, 1989. 


C.S.D. 89-81(18)—Commodity: Trousers and belt. The trousers are 
of a woven 65 percent polyester/35 percent cotton fabric. They 
feature a fly front with a zipper and a button closure at the 
waist, there is no waistband. There are two pleats on either side 
of the closure. They have two front side pockets and two back in- 
serted pockets. The belt, of woven acrylic with a metal D-ring, is 
accommodated by four belt loops on the front and two slits in the 
back of the trousers. The trousers with belt are to be imported 
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and sold together. Classification: The trousers and belt are classi- 
fied under subheading 6203.43.4020, HTSUSA, textile category 
647, a provision for other boys’ trousers of synthetic fibers. Docu- 
ment: Has. ruling letter 083853, dated May 18, 1989. 


C.S.D. 89-81(19}—Commodity: Vessel. A multipurpose vessel de- 
signed to preserve, restore, and rehabilitate lakes and inland wa- 
terways. The vessel has a steel frame. It comes with a pump and 
hoe bucket, discharge pipes, a spout, and digger and inspection 
equipment. It is self-propelled by a diesel engine which operates a 
propeller through a transmission. The vessel is 10.2m in length, 
3.2m in width, and weighs 14.1 tons. Classification: The vessel is 
classified as a dredger, the navigability of which is subsidiary to 
its main function, in heading 8905, subheading 8905.10.00, HT- 
SUSA. Document: Has. ruling letter 084006, dated May 4, 1989. 


C.S.D. 89-81(20)—Commodity: Wallet. A woman’s wallet measuring 
7%, inches by 4 inches by * inch. The wallet has a zippered clo- 
sure and several inner compartments for change, credit cards, 
etc., has a polyvinyl chloride body with leather piping. Classifica- 
tion: The wallet is classified under subheading 4203.32.2000, HT- 
SUSA, as articles of a kind normally carried in the pocket or in 
the handbag, with outer surface of plastic sheeting. Reconsidera- 
tion of Hgs. ruling letter 081373, dated October 17, 1988. Docu- 
ment: Has. ruling letter 083415, dated May 18, 1989. 





U.S. Court of Appeals for the 
Federal Circuit 


AMERICAN Motorists INSURANCE Co., PLAINTIFF-APPELLANT UV. QUINTIN L. 
VILLANUEVA, JR., REGIONAL COMMISSIONER OF Customs, Paciric REGION, 
WILLIAM VON Raas, CoMMISSIONER OF Customs, AND U.S. Customs Srr- 
VICE, DEFENDANTS-APPELLEES 


Appeal No. 89-1269 


(Decided August 3, 1989) 


Philip Russotti, Russotti & Barrison, of New York, New York, and Wayne Matus, 
Christy & Viener, of New York, New York, argued for plaintiff-appellant. With them 
on the brief were Harvey Barrison, of Russotti & Barrison, of New York, New York, 
and Meric C. Block, of Christy & Viener, of New York, New York. 

James A. Curley, Department of Justice, of New York, New York, argued for de- 
fendants-appellees. With him on the brief were John R. Bolton,Assistant Attorney 
General, David M. Cohen, Director and Joseph I. Liebman, Attorney in Charge, In- 
ternational Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge Tsouca.as. 


Before FRIEDMAN, Nigs, and Arcuer, Circuit Judges. 


PER CURIAM. 

This is an appeal from a judgment of the United States Court of 
International Trade that rejected various challenges to the action of 
a Regional Commissioner of the United States Customs Service. Af- 
ter the Customs Service unsuccessfully had attempted to obtain 
payment from a surety on 113 claims that the obligors on the sure- 
ty bonds had failed to pay, the Regional Commissioner informed the 
surety that the Customs Service would refuse to accept its surety 
bonds for five days or until the debts were paid. The Court of Inter- 
national Trade dismissed the surety’s suit seeking to enjoin the Cus- 
toms Service from taking such action. American Motorists Inc. Co. 
v. Villaneuva, 706 F. Supp. 923 (1989). We affirm. 

The appellant provides surety bonds for the importation of mer- 
chandise into the United States. Over several years the Customs 
Service had accumulated 113 claims against the appellant for 
charges that the persons covered by the bond had failed to pay. Cus- 
toms made several demands for payment upon the appellant, which 
the appellant failed to pay. 
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The Regional Commissioner of Customs sent a notice to the appel- 
lant that the appellant was required to pay the 113 claims “or show 
just cause why it is delinquent in payment on outstanding debts in- 
curred by your firm as surety under the terms of your Customs 
Bond(s).” The letter further informed the appellant that if within 
14 days payment was not made “or justification provided for failure 
to pay” or the appellant had not “demonstrate[d]the existence of a 
significant legal issue which justifies further delay in payment{[,] 
* * * T will issue instructions advising that no entries or other 
transactions secured by new single transaction or continuous bonds 
written by your company will be accepted within the Pacific 
Region.” 

The appellant filed a response that the Regional Commissioner 
concluded did not justify the appellant’s “failure to pay your out- 
standing debts or demonstrate[ ] the existence of a significant rea- 
son to justify any further delay in payment.” The Regional Commis- 
sioner informed the appellant that he had notified the district direc- 
tors in the Pacific region “not to accept any bonds secured by” the 
appellant, and that this decision would “remain in effect for a mini- 
mum of five (5) days or until all outstanding delinquencies are re- 
solved, whichever is later.” 

The appellant then filed the present action in the Court of Inter- 
national Trade to enjoin the Customs Service from carrying out its 
proposed action. The court granted a temporary restraining order. 

After a hearing, the court dissolved the temporary restraining or- 
der, denied a preliminary injunction, and dismissed the action. In a 
22-page opinion, the court fully considered and rejected the grounds 
upon which the appellant challenged the Regional Commissioner’s 
action. This court granted an injunction pending appeal. 

In this court the appellant basically repeats the arguments it 
made in the Court of International Trade. We agree with the find- 
ings and conclusions in the well-reasoned and convincing opinion of 
Judge Tsoucalas of the Court of International Trade. The injunction 
pending appeal is dissolved. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-101) 


Ipsco, INc. AND Ipsco STEEL, INC., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND LONE Star STEEL Co., DEFENDANT-INTERVENOR 


Court No. 86-07-00853 
[Stay of liquidation pending appeal granted.] 
(Decided July 20, 1989) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr.) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch (Platte B. Moring, IID, Civil Division, United States 
Department of Justice, for defendant. 

Dewey, Ballantine, Bushby, Palmer & Wood (Michael H. Stein) for defendant- 
intervenor. 


OPINION AND ORDER 


Restani, Judge: This matter is before the court on plaintiffs’ mo- 
tion for an injunction of liquidation pending appeal of the judgment 
of this court affirming the Revised Final Determination of the De- 
partment of Commerce, International Trade Administration (ITA). 
Plaintiffs have requested the Appellate Court to review three is- 
sues: 1) the 21 year period used to allocate the bounty or grant re- 
ceived by IPSCO, calculated by the ITA and accepted by the trial 
court; 2) the exclusion of a majority of Canadian producers and pro- 
duction prior to determination of whether there should be an af- 
firmative finding of a bounty or grant, and 3) the method of alloca- 
tion of the value of grants between OCTG and other products not 
subject to the underlying administration proceeding. Defendant for 
its part asserts that the court lacks jurisdiction over plaintiffs re- 
quest for injunctive relief.' In the alternative defendant argues that 
even if the court finds it has jurisdiction over this matter, plaintiffs’ 
have not demonstrated their entitlement to injunction relief. Last- 
ly, defendant argues that if the court decides to grant plaintiffs’ re- 
quest for an injunction it should do so on a basis more narrowly tai- 
lored than that requested by plaintiffs. Specifically, defendant re- 
quests that the court exclude from any order entries after May 31, 


1Although the defendant’s brief discusses preliminary injunctive relief, the court assumes it would make the 
same arguments as to a stay pending appeal. 
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1988, because the time period in which parties may request an ad- 
ministrative review has not yet expired for those entries. 

On July 21, 1988, the court in Ipsco Inc. and Ipsco Steel, Inc. v. 
United States, 12 CIT ——, Slip Op. 88-098 (July 21, 1988), granted 
plaintiffs’ request for a preliminary injunction enjoining liquidation 
of certain entries of oil country tubular goods covered by ITA’s 
Countervailing Duty Order of June 16, 1986. See 51 Fed. Reg. 21783 
(June 16, 1986). The reasons for the court’s decision were set forth 
in the companion case Ipsco, Inc. and Ipsco Steel, Inc. v. United 
States, 12 CIT ——, 692 F. Supp. 1368 (1988). At that time the court 
found that plaintiffs had satisfied the four-part test for injunctive 
relief set forth in numerous cases, including Zenith Radio Corp. v. 
United States, 710 F.2d 806, 810-811 (Fed. Cir. 1983). Ipsco. 692 F. 
Supp at 1375-6. 

Although the relevant facts of concern to the court concerning 
plaintiffs motion for injunction have changed somewhat since the 
court’s order granting a preliminary injunction, namely a final 
judgment has been entered in this case, the court nevertheless finds 
that some type of injunctive relief is appropriate. As stated in Al- 
goma Steel v. United States, 12 CIT ——, 696 F. Supp. 656 (1988) the 
“court believes it has equitable power to fashion a stay pending ap- 
peal which is narrower than that specified in section 1516a(c) and 
that has fewer repercussions.” Jd. at 661. As in Algoma, and for the 
essentially same reasons stated therein, given that appeal is now 
pending the court will grant the narrowest relief necessary to pre- 
serve the status quo.” The court has determined that plaintiffs’ re- 
lief should not exceed that which they received as a result of the 
preliminary injunction previously granted in this case as any addi- 
tional relief would be beyond that necessary to preserve the status 
quo. In light of this it is hereby 

OrpDERED that defendant, United States, is enjoined during the 
pendency of this litigation in the Court of Appeals for the Federal 
Circuit from the liquidation of any and all entries of OCTG from 
Canada manufactured by IPSCO, Inc. which are covered by the 
above mentioned Federal Register Notice which entries were en- 
tered on or after December 30, 1985 through April 30, 1986 and 
were entered on or after July 16, 1986 through May 31, 1988 and 
remain unliquidated at the close of business on the day following 
the date on which a copy of this order is received by plaintiffs. This 
order shall expire upon resolution of plaintiffs’ appeal of the final 
judgment herein by the Court of Appeals for the Federal Circuit. 


2The court finds little significant difference between this case and that of Algoma. Although this court dis- 
agrees with its position, Ipsco should have the opportunity to convince the court that its goods should not be sub- 
jected to any countervailing duties and that the order should be revoked. Plaintiff also claims some smaller de- 
gree of relief in the event that it is unsuccessful at achieving revocation, that is, reduction in duties. In addition, 
this is a slightly better case for a stay, because one of the plaintiffs is the entity which will actually forfeit duties 
if, after liquidation, it is found not to owe them. 
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MEMORANDUM 


[Defendant’s motion to dismiss this action for immediate suspension of liquidation 
granted; motions for leave to intervene dismissed.] 


(Decided July 20, 1989) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and John M. Breen) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
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Davidson and Jane E. Meehan); and Office of Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce (Pamela Green) for the defendant. 

McDermott, Will & Emery (R. Sarah Compton, Lizbeth R. Levinson and Patrick J. 
Cumberland) for proposed intervenor-defendant Nakajima All Co., Ltd. 

Tanaka Ritger & Middleton (H. William Tanaka, Patrick F. O’Leary and Alice 
Mattice) for proposed intervenor-defendants Brother Industries, Ltd. and Brother In- 
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tervenor-defendants Canon Inc. and Canon U.S.A., Inc. 

Weil, Gotshal & Manges (Stuart M. Rosen and Karin M. Burke) for proposed inter- 
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Willkie Farr & Gallagher (Christopher A. Dunn, Zygmunt Jablonski and Sarah C. 
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AquiLino, Judge: The plaintiff has brought this action seeking im- 
mediate suspension of liquidation of portable electric typewriters in- 
corporating calculators or text memories and which were imported 
during the years May 1, 1986 through April 30, 1989 ande are or 
may be subject to administrative reviews conducted pursuant to 19 
U.S.C. § 1675 by the International Trade Administration, U.S. De- 
partment of Commerce (“ITA”). 


I 


The complaint alleges that on June 19, 1987 the ITA initiated an 
antidumping-duty administrative review of portable electric type- 
writers (“PETs”) from Japan for the year May 1, 1986 through 
April 30, 1987! and that the agency initiated a second such review 
for the succeeding year on JUne 29, 1988. See 53 Fed. Reg. at 
24,470, 24,471. In addition, plaintiff's pleading, as well as its presen- 
tation in open court on July 11, 1989, indicate commencement on 
June 21, 1989 of a third administrative review (for the period May 
1, 1988 through April 30, 1989). See 54 Fed. Reg. at 26,069. The com- 
plaint further alleges that on August 30 and October 27, 1988 and 
January 23 and March 6, 1989 the plaintiff requested the ITA to 
suspend liquidation of entries of PETs incorporating calculators or 


See 52 Fed. Reg. at 23,330, 23,331. 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 34, AUGUST 23, 1989 


text memories during the pendency of the reviews. Thereafter, a 
letter dated May 19, 1989 and signed by the ITA’s Acting Division 
Director, Office of Antidumping Compliance was sent to plaintiffs 
counsel, stating: 


We reviewed your requests for suspension of liquidation on au- 
tomatic typewriters and PETs with calculating mechanisms. As 
you know, and decision of the Court of International Trade is 
being appealed by respondents. Until court action is completed, 
we are governed by the January 14, 1987 notice of Final Re- 
sults of Review, which states that automatic PETs and PETs 
with calculating mechanisms are not within the scope of the 
antidumping duty order. 19 U.S.C. sections 1516a(c) and (e) in- 
struct the Department to liquidate merchandise in accordance 
with the determination of the Secretary, or if appealed, as or- 
dered by the courts. We have suspended liquidation of entries 
made during the May 1, 1982 through April 30, 1986 period, 
the only period for which the court has ordered suspension. We 
will not suspend liquidation of entries for subsequent periods.’ 


Plaintiff's reaction to this letter has been commencement of this 
action and simultaneous service and filing of an application for a 
preliminary injunction to suspend now liquidation of entries of the 
contested merchandise for the three years subject to review. The 
complaint avers that the action is brought pursuant to 19 U.S.C. 


§ 1516a(a)(2)(B)(vi). Jurisdiction is claimed under 28 U.S.C. § 1581(c) 
or 28 U.S.C. § 1581(i) and the All Writs Act, 28 U.S.C. § 1651(a). 

The defendant has responded with a motion to dismiss, as have 
the respondents in the ongoing administrative proceedings along 
with motions by them for leave to intervene herein as parties 
defendant. 


II 


The “decision of the Court of International Trade” referred to in 
the above letter, presumably, is reported sub nom. Smith Corona 
Corporation v. United States, 13 CIT ——, 706 F. Supp. 908 (1989), 
pursuant to which judgment entered, affirming the ITA’s final re- 
sults of revised scope determinations as to the typewriters in ques- 
tion. Stated another way, PETs incorporating calculators or text 
memories have now been held to be within the scope of the An- 
tidumping Duty Order on Portable Electric Typewriters from Japan, 
45 Fed. Reg. 30,618 (May 9, 1980). 

While the plaintiff and the intervenor-defendants in that case 
have docketed appeals from the judgment with the Court of Appeals 
for the Federal Circuit, Consol. No. 89-1387, the ITA has not. In- 
deed, the agency’s Final Results of Revised Scope Determination for 
Antidumping Duty Order on Portable Electric Typewriters from Ja- 
pan Pursuant to Court Remand (Nov. 23, 1988) had stated, among 
other things: 


2Exhibit 5 to Affidavit of Terence P. Stewart, sworn to June 2, 1989. 
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Since we are not changing, but only clarifying, the scope of 
the antidumping order, our decision must apply to all unliqui- 
dated entries of portable electric typewriters incorporating text 
memory and portable electric typewriters incorporating a cal- 
culating mechanism. When the judicial review of * * * Final 
Results of Antidumping Duty Administrative Review, 52 Fed. 
Reg. 1504 (Jan. 14, 1987) has been completed and the Depart- 
ment’s determinations are finally affirmed by the courts, we 
will publish our redetermination in the Federal Register, and 
order Customs to suspend liquidation of all entries of such 
merchandise. 


Thereafter, before this court in support of entry of final judgment, 
counsel for the ITA had taken the following tack: 


* * * Because Commerce on its own has changed its position on 
one of the issues (concerning PETs with calculating mecha- 
nisms) and will recommend to the Solicitor General that no ap- 
peal of the other issue (concerning PETs with text memory) be 
prosecuted, SCM is likely to ultimately succeed on the merits of 
this case. For that reason, an injunction to prevent liquidation 
pending resolution of the appeals would be appropriate. Accord- 
ingly, the Court should issue an order in which it dismisses the 
outstanding claims, enters final judgment, and enjoins the liq- 
uidation of entries of PETs with calculating mechanisms or text 
memory. 


Also, in an action challenging Portable Electric Typewriters from Ja- 
pan Final Results of Antidumping Administrative Review, 53 Fed. 
Reg. 40,926 (Oct. 19, 1988), sub nom. Smith Corona Corporation v. 
United States, CIT No. 88-11-00866, the defendant did not oppose 
grant of a preliminary injunction, suspending liquidation of all en- 
tries of portable electric typewriters with calculators or text memo- 
ries and entered between May 1, 1982 and April 30, 1986.4 

Against the background of the foregoing actions, raising the issue 
of suspension of liquidation of entries of the contested PETs, the de- 
fendant opposes suspension via this action, denying that its present 
stance is inconsistent with its prior position(s). 


Ill 


On its part, the plaintiff presses this action as being within the 
purview of 19 U.S.C. § 1516a (and thus section 1581(c) of title 28, 
U.S.C.), in particular section 1516a(a)(2)(B)(vi), which makes contest- 
able in court a 


3Defendant’s Memorandum in Partial Opposition to Motion of Smith Corona for Final Judgment, Remanding 
the Action for Suspension of Liquidation, or, in the Alternative, for Preliminary Injunction, pp. 8-9 (CIT No. 
87-02-00157 Dec. 22, 1988). 

4Since the underlying record indicated entries of such merchandise during this period of administrative review, 
the court ordered suspension of liquidation pending judicial review in the light of Zenith Radio Corporation v. 
United States, 710 F.2d 806 (Fed. Cir. 1983), but denied injunctive relief in the 1987 case in the absence of any 
such entries and also of the requisite showing for such relief by the plaintiff. See Smith Corona Corporation v. 
United States, 13 CIT at ——, 706 F. Supp. at 912-13. That case had been brought seeking review not only of the 
scope issue, but also of the final results of an ITA administrative review of the original antidumping-duty order 
for the period May 1, 1981 to April 30, 1982. 
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determination by the administering authority as to whether a 
particular type of merchandise is within the class or kind of 
merchandise described in an existing finding of dumping or an- 
tidumping or countervailing duty order.® 


However, that determination was finally reviewed and decided by 
this court in the February 1989 decision reported at 13 CIT ——, 
706 F. Supp. 908, and with which the defendant does not take issue. 

The plaintiff proceeds to articulate this action’s gravamen as 
follows: 


As outlined in the Affidavit of Terence P. Stewart and in the 
letters attached thereto, Smith Corona sought a determination 
from the ITA suspending liquidation of entries of portable elec- 
tric typewriters from Japan incorporating text memory or cal- 
culating devices. The grounds for that request were twofold. 
First Smith Corona urged the agency to apply section 1321(d) of 
the Omnibus Trade and Competitiveness Act of 1988 and, pend- 
ing application of that provision, to suspend liquidation of en- 
tries in accordance with agency practice. See Stewart Affadavit 
Exhibits 1, 3. Second, Smith Corona urged the agency to sus- 
pend liquidation in accordance with the final judgment of the 
Court of International Trade in Smith Corona Corp. v. United 
States, 698 F. Supp. at 240 [sic]. Stewart Affidavit at Exhibits 
2-4. 


By its May 19, 1989 ruling, however, ITA refused to suspend 
liquidation of entries of portable electric typewriters on either 
ground.® 


Obviously, the complaint is with the May 19 letter, which the 
plaintiff admits, as it must, only addresses the issue of suspension of 
liquidation.” However, neither the letter nor the issue is yet within 
the purview of “reviewable determinations” specified in 19 U.S.C. 
§ 1516a(a)(2)(B). 

The plaintiff further argues that, whatever the precise nature of 
the letter, agency inaction can constitute determination as much 
as action can. The court concurs. E.g., Heckler v. Chaney, 470 U.S. 
821, 828 (1985). The plaintiff also claims that jurisdiction can be in- 
voked under section 28 U.S.C. § 1581(i) where another lettered sub- 
section of 1581 is unavailable or the remedies under that other sub- 
section would be “manifestly inadequate”. Again, the court concurs. 
E.g, Nakajima All Co., Ltd. v. United States.° 


5The plaintiff also attempts to rely on section 1321(d) of the Omnibus Trade and Competitiveness Act of 1988, 
19 U.S.C. § 1677j(d), regarding later-developed merchandise, but that provision, on its face, is inapposite to the 
question of suspension of liquidation. 

SMemorandum of Points and Authorities in Support of Smith Corona Corporation’s Application for Prelimina- 
ry Injunction, pp. 3-4. 

7See id. at 4. 

8The court notes in passing that the May 19 letter herein is not the equivalent of the ruling letter of June 9, 
1982, which was the underpinning of the earlier decision in Smith Corona Group, SCM Corp. v. United States, 8 
CIT 100, 593 F. Supp. 415 (1984). 

912 CIT ——, 682 F. Supp. 52 (1988). This was yet another action emanating from the May 1980 antidumping- 
duty order. The court concluded that it “has jurisdiction, under § 1581(i), to hear a cause of action arising from 
Commerce’s extended delays in completing and publishing its 751 review results after it has published its initia- 
tion of the reviews.” 12 CIT at ——, 682 F. Supp. at 57 (emphasis in original). 

Continued 
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This court cannot concur, however, that section 1581(c) will not 
be available or would be manifestly inadequate as a basis for exer- 
cise of plaintiff's present claimed right to judicial review. Indeed, 
section 1581(c) has proven adequate for such review in the 1987 and 
the 1988 actions, which stemmed from reviewable determinations 
and which have resulted in judicial grant of certain relief, including 
the kind sought herein. 

The plaintiff also attempts to rely on The Timken Company v. 
United States, 13 CIT ——, Slip Op. 89-76 (May 31, 1989), appeal 
docketed, No. 89-1489 (Fed. Cir. June 5, 1989), wherein the court 
granted a writ of mandamus against the ITA for its failure, based 
on argumentation similar to that of the defendant herein, to pub- 
lish notice of the court’s earlier, final decision, Slip Op. 89-37 
(March 22, 1989). But that relief was necessary only after the ITA 
had rendered a final, reviewable administrative determination and 
after there had been judicial review and entry of final judgment. 

Were the proceedings the plaintiff complains of now at such a 
point, grant of similar relief might be appropriate, but, simply stat- 
ed, this action is not ripe for judicial review and amounts, at least 
arguably, to an attempted interlocutory appeal from ongoing ad- 
ministrative-review proceedings of the kind Congress has sought to 
restrict.!° As such, it is vulnerable to defendant’s motion to dismiss, 
which must be granted. 

Judgment will enter accordingly. 


(Slip Op. 89-103) 


CARNATION ENTERPRISES Pvt. Lrp., ComMex Corp., CRESCENT Founpry Co. 
Pvt. Ltp., Govino Steet Co., Lrp., R.B. AGARWALLA & Co., SUPER 
Castincs (INDIA), TiRUPATI INTERNATIONAL (P) Ltp., AND UMA Iron & 
STEEL Co., PLAINTIFFS v. U.S. DEPARTMENT OF COMMERCE, INTERNATIONAL 
TRADE ADMINISTRATION, AND U.S. Customs SERVICE, DEFENDANTS, AND AL- 
HAMBRA Founpry Co., ET AL., DEFENDANT-INTERVENORS 


Court No. 89-04—-00216 


Those results have now been published and are the subject of the 1988 action, wherein the court has ordered 
liquidation suspended for the period covered. See supra note 4 and accompanying text. 
10See, e.g., United States-Canada Free-Trade Agreement Implementation Act of 1988, Pub. L. No. 100-449, 
§ 402(a), 102 Stat. 1851, 1883-84 (1988), which added a sentence to section 1581(i) stating, in part, that that “sub- 
section shall not confer jurisdiction over an antidumping or countervailing duty determination which is review- 
able * * * by the Court of International Trade under section 516A(a) of the Tariff Act of 1930 * * *”; and H.R. 
Rep. No. 725, 98th Cong., 2d Sess. 46-48 (1984). See also Koyo Seiko Company, Ltd. v. United States, 13 CIT —, 
Slip Op. 89-77, at 7-8 (June 1, 1989): 

[W]hile Congress contemplated that there would be some civil actions relating to an antidumping duty 
proceeding which could be heard pursuant to 28 U.S.C. § 1581(i), it intended that this section should not be 
used to permit the appeal of a procedural determination, but rather, that all procedural considerations 
should be decided by this court when the final agency determination is made{,] 

quoting PPG Industries, Inc. v. United States, 2 CIT 110, 112-13, 525 F. Supp. 883, 885 (1981). 
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Indian exporters of iron construction castings did not establish that they would be 
materially injured unless the Department of Commerce was enjoined from publish- 
ing results in two pending administrative reviews, or that the public interest or the 
balance of hardships favored granting the injunction. 

{Motion for injunctive relief denied.] 


(Decided July 21, 1989) 


Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Velta A. Melnbrencis and A. David Lafer); United States Department of Commerce, 
Office of Chief Counsel for Import Administration (Andrea Dynes and Andrew Fekkes 
Dynes) for defendants. 

Collier Shannon & Scott (Paul C. Rosenthal, Carol A. Mitchell and Mary T. Staley) 
for defendant-intervenors. 


MEMORANDUM DECISION AND ORDER 


DiCar.o, Judge: Several Indian exporters of iron construction 
castings allege that the United States Department of Commerce 
lacks authority to conduct administrative reviews of a dumping or- 
der. Alleging the Court’s residual jurisdiction under 28 U.S.C. 
§ 1581(i) (1982), they seek to enjoin Commerce from publishing any 
results in two pending administrative reviews covering iron con- 
struction castings from India. Defendants move pursuant to Rule 
12(b) of the Rules of this Court to dismiss this action for lack of ju- 
risdiction or, alternatively, for failure to state a claim as to which 
relief can be granted. 

The Court finds that it has jurisdiction under 28 U.S.C. § 1581(i) 
(1982), but that the Indian exporters are not entitled to an injunc- 
tion against publication of either the preliminary or final review re- 
sults in the pending administrative reviews. 


BACKGROUND 


Commerce published a final affirmative determination on March 
19, 1986 finding that iron castings from India, except those sold by 
RSI (India) Pvt. Ltd., Kejriwal and Kajaria, were being sold at less 
than fair value in the United States. Certain Iron Construction Cast- 
ings From India; Final Determination of Sales at Less Than Fair 
Value, 51 Fed. Reg. 9486 (Mar. 19, 1986). The antidumping duty or- 
der was published on May 9, 1986. Antidumping Duty Order; Iron 
Construction Castings From India, 51 Fed. Reg. 17,221 (May 9, 
1986). 

Fifteen domestic producers of iron construction castings chal- 
lenged the exclusion from the dumping order of three Indian ex- 
porters—RSI, Kejriwal, and Kajaria. This litigation did not affect 
the exclusion of RSI or Kajaria, but did result in an affirmative 
dumping margin of 2.93 percent for Kejriwal. Alhambra Foundry 
Co., Ltd. v. United States, 12 CIT ——, 685 F. Supp. 1252, and 12 
CIT ——, 701 F. Supp. 221 (1988). 
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In a separate action, Serampore Industries and the Engineering 
Export Promotion Council of India! challenged the affirmative find- 
ings for Serampore and the “all others.” This litigation ultimately 
resulted in Serampore’s exclusion from the dumping order because 
its dumping margin of 0.487 percent was found to be de minimis. 
Serampore Indus. Pvt., Ltd. v. United States Dep’t of Commerce, 11 
CIT ——, 675 F. Supp. 1354 (1987), 12 CIT ——, 696 F. Supp. 665 
(1988), 13 CIT ——, 705 F. Supp. 602 (1989). 

As a result of the litigation in both Alhambra and Serampore, the 
“all others” dumping margin shifted from Serampore’s rate, 51 Fed. 
Reg. 17,221, to a combination of Serampore’s and Kejriwal’s rates, 
Alhambra, 12 CIT at , 701 F. Supp. at 225, and finally to 
Kejriwal’s rate alone. Serampore, 13 CIT at ——, 705 F. Supp. at 
604. 

During litigation of Alhambra and Serampore, Commerce initiat- 
ed two administrative reviews of the antidumping order on iron 
construction castings from India pursuant to timely requests under 
19 U.S.C. § 1675(a) (1982 & Supp. V 1987). The first administrative 
review covers all entries of Indian iron castings, except those ex- 
ported by the three companies excluded by the antidumping order, 
during the period of October 28, 1985 to April 30, 1987. Initiation of 
Antidumping and Countervailing Duty Administrative Reviews, 53 
Fed. Reg. 23,330 (June 19, 1987). The second covers all entries of In- 
dian iron castings, again except those exported by the three compa- 
nies excluded by the antidumping order, during the period from 
May 1, 1987 to April 30, 1988. Initiation of Antidumping and Coun- 
tervailing Duty Administrative Reviews, 53 Fed. Reg. 24,470 (June 
29, 1988). To date, no preliminary or final results have been issued 
in either review. 

On February 19, 1989, the Indian exporters sent a letter to Com- 
merce asking it to terminate these reviews: 


The basis—and only basis—for the two * * * reviews was the 
original determination against Serampore. A copy of the origi- 
nal order [shows]that only Serampore was subject to an affirm- 
ative determination. * * * With the exclusion of Serampore, 
there is no affirmative finding or outstanding valid dumping or- 
der on which to base Section 751 reviews for 1985-87 or 
1987-88. Reviews based on the original determination and or- 
der should, therefore, be terminated. 


The domestic producers opposed the request to terminate the re- 
views on the basis that the Serampore litigation did not extinguish 
the existence of the antidumping duty order on iron construction 
castings from India, but rather altered the coverage of the order 
with respect to Serampore and Kejriwal. They argued that the sta- 
tus of the reviews with respect to all other companies remains 
unchanged. 


'In another action, the Engineering Export Promotion Council of India was dismissed as a party because the 
Court found that it lacked any “interested party” status. RSI (India) Put., Ltd. v. United States, 12 CIT ——, 678 
F. Supp. 304, 305-06 (1988). No motion to dismiss the Council was made in the Serampore litigation. 
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On March 17, 1989, the Indian exporters replied that the “order” 
with respect to Kejriwal can only cover entries subsequent to the 
date of the order when it is issued. They argued that 


while there will be an outstanding order as of the date the or- 
der against Kejriwal is published, there will no longer be an 
“outstanding” order having effect prior to that date on which to 
predicate reviews. * * * The Court’s determination with respect 
to Serampore does, indeed, extinguish the order issued in 1986 
and the Kejriwal order cannot review the order. [Commercelis 
thus without legal authority to review periods prior to issuance 
of a new order covering Kejriwal. Accordingly, the reviews now 
taking place should be terminated. 


Commerce did not terminate the reviews or otherwise respond to 
the Indian exporters’ letters. On March 23, 1989, Commerce pub- 
lished notice of its determination upon remand in Alhambra, which 
set a dumping margin for Kejriwal. Certain Iron Construction Cast- 
ings From India; Amendment to Final Determination of Sales at 
Less Than Fair Value and Antidumping Order in Accordance With 
Decision Upon Remand, 55 Fed. Reg. 11,989 (Mar. 23, 1989). 
Kejriwal then filed an action in this Court on April 3, 1989 to con- 
test the finding of dumping against it. Kejriwal Iron and Steel 
Works, Ltd. v. United States, Court No. 89-04-00172. 

On April 28, 1989, the Indian exporters filed an action in this 
Court alleging that the original dumping order is void ab initio asa 
result of the Serampore litigation and thus no valid underlying or- 
der exists on which to base administrative reviews until March 23, 
1989, when Commerce published notice of the dumping margin for 
Kejriwal. The complaint seeks a declaratory judgment that the 
pending reviews are invalid and therefore unlawful, and an injunc- 
tion against continuing the reviews. 

On May 1, 1989, Commerce published its determination upon re- 
mand in Serampore that Serampore should be excluded from the an- 
tidumping duty order on iron castings from India. Certain Iron Con- 
struction Castings From India; Amendment to Final Determination 
of Sales at Less Than Fair Value and Antidumping Order in Accor- 
dance With Decision Upon Remand, 54 Fed. Reg. 18,562 (May 1, 
1989). 

During oral argument, the Court was also informed that a third 
administrative review based on the allegedly invalid order has now 
been requested and may soon be initiated. 


DISCUSSION 


I. Motion To Dismiss: 

The Indian exporters allege that the Court has jurisdiction under 
28 U.S.C. § 1581(i) (1982). This is the residual jurisdiction of the 
Court, which may be invoked as a basis for subject matter jurisdic- 
tion where another subsection of section 1581 is unavailable or the 
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remedy provided by the other subsection is “manifestly inade- 
quate.” National Corn Growers’ Ass’n v. Baker, 840 F.2d 1547, 1557 
(Fed. Cir. 1988); Miller & Co. v. United States, 824 F.2d 961, 963 
(Fed. Cir. 1987), cert. denied, 108 S. Ct. 773 (1988). 

Defendants argue that the action should be dismissed because the 
plaintiffs are attempting to circumvent the statutory scheme for ju- 
dicial review after completion of an administrative review. Defend- 
ants argue that 28 U.S.C. §1581(c) and 19 U.S.C. § 1516a specify 
“the terms and conditions upon which the United States has waived 
its sovereign immunity in consenting to be sued in the Court of In- 
ternational Trade.” Georgetown Steel Corp. v. United States, 4 Fed. 
Cir. (T) 143, 147, 801 F.2d 1308, 1312 (1986). Section 1516a(a)(2)(B) 
lists several types of agency determinations that are explicitly sub- 
ject to judicial review in the Court of International Trade, including 
the final results of administrative reviews. Defendants argue that 
the Indian exporters may challenge Commerce’s authority to con- 
duct administrative reviews only after the reviews have been com- 
pleted and the final results published in the Federal Register. De- 
fendants thus urge that the exclusive means by which the Indian 
exporters may obtain judicial review is pursuant to 28 U.S.C. 
§ 1581(c) (1982). 

Defendants also move to dismiss on the basis that the Indian ex- 
porters have not exhausted their administrative remedies before 
Commerce. Commerce is currently conducting administrative re- 
views, a process which provides the Indian exporters an opportunity 
to comment on the preliminary results when they are published. 
Defendants state that the Indian exporters may raise their claims 
at that time and allow Commerce to respond: 


If Commerce does not agree with plaintiffs’ claims and reaches 
final results contrary to plaintiffs’ position, then plaintiffs will 
have an opportunity to challenge Commerce’s decision by seek- 
ing judicial review of the agency’s final results based upon this 
administrative record. 

Instead of properly raising their claims with Commerce dur- 
ing the course of the process (i.e. the comment period after the 
preliminary determination), plaintiffs seek to interrupt the 
agency process by seeking relief from the Court without al- 
lowing Commerce to decide the issue in a proper manner dur- 
ing the course of the administrative process. Simply writing 
two letters to the agency does not satisfy the requirement that 
plaintiffs must first exhaust their administrative remedies 
before pursuing judicial relief. 


Defendants’ Memorandum in Support of Motion to Dismiss, at 
17-18. 

Defendants note further that an action may be instituted pursu- 
ant to 28 U.S.C. § 1581(i) only by a person adversely affected or ag- 
grieved by agency action within the meaning of 5 U.S.C. § 702. See 
28 U.S.C. § 2631(i) (1982). Defendants argue that the Indian export- 
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ers lack standing because there has been no final agency action. De- 
fendants state that Commerce has not yet reached a final decision 
with respect to the contention that it has no authority to conduct 
the reviews. 

The domestic industry also moves to dismiss the complaint. In ad- 
dition to the government’s arguments, they argue that 19 U.S.C. 
§ 1516a(2A)(i\(ID requires challenges to an antidumping duty order 
to be filed within thirty days of publication in the Federal Register. 
Since the order was published on May 9, 1986, the domestic indus- 
try argues that the Indian exporters should have challenged it by 
June 8, 1986: 


Had plaintiffs challenged the order at that time, this Court 
clearly would have had jurisdiction *** under 28 U.S.C. 
§ 1581(c). 

Plaintiffs cannot complain that they did not participate in 
the less-than-fair-value investigation and thus could not chal- 
lenge the order. Nothing precluded plaintiffs from participat- 
ing. * * * Although plaintiffs were not designated as respon- 
dents * * *, [they] could have submitted voluntary responses. 
Through active participation in the investigation, plaintiffs 
could have sought exclusion from the affirmative final determi- 
nation and subsequent antidumping duty order. Plaintiffs clear- 
ly did not seek exclusion * * * at the time of [Commerce’s] origi- 
nal investigation. 

Plaintiffs also did not express any interest in the less-than- 
fair-value investigation by entering an appearance as interest- 
ed parties and expressing their concerns. Had they done so, 
they arguably would have preserved their right to challenge 
= * * * antidumping duty order and seek relief from this 

curt, ** * 


Defendant-Intervenors’ Surreply, at 3-4. The domestic industry thus 
argues that the Indian exporters’ failure to challenge the antidump- 
ing duty order when it was published over three years ago does not 
now entitle them to challenge the order by invoking the Court’s 
residual jurisdiction under 28 U.S.C. § 1581(i) (1982). 

The Indian exporters do not dispute that if they participate in 
each of the reviews, they will have an opportunity to institute a civ- 
il action under 28 U.S.C. § 1581(c) after the notices of final affirma- 
tive results have been published. The Indian exporters would then 
be able to contest any factual findings or legal conclusions upon 
which the final results of the administrative reviews are based. See 
19 U.S.C. § 1516a(2)(a)(2)(A) (1982). The Indian exporters state, how- 
ever, that they are not challenging the validity of the reviews per 
se, but rather are challenging the validity of the original order 
which became effective following several court remands. They also 
complain that they should not be required to participate in each of 
these administrative reviews, in addition to any future reviews, and 
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then wait until a final determination is reached in each of the re- 
views in order to challenge the underlying validity of the reviews. 

Jurisdiction under 28 U.S.C. § 1581(i) may not be invoked when 
jurisdiction under another subsection of section 1581 is or could 
have been available, unless the remedy provided under that other 
subsection would be manifestly inadequate. Miller & Co. v United 
States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 108 S. Ct. 773 
(1988); United States v. Uniroyal, Inc., 69 CCPA 179, 185, 687 F.2d 
467, 475 (1982) (Nies, J., concurring). When another remedy is or 
could have been available, the party asserting (i) jurisdiction has 
the burden to show how that remedy would be manifestly inade- 
quate. Miller & Co., 824 F.2d at 963; American Air Parcel Forward- 
ing v. United States, 2 Fed. Cir. (T) 1, 5-6, 718 F.2d 1546, 1550-51 
(1983), cert denied, 466 U.S. 937 (1984). 

Defendants argue that an adequate remedy is available under 28 
U.S.C. § 1581(c) and urge that the action should be dismissed under 
the authority of Miller & Co. v. United States, 824 F.2d 961 (Fed. 
Cir. 1987), cert. denied, 108 S. Ct. 773 (1988), and Koyo Seiko Co. v. 
United States, 13 CIT ——, Slip Op. 89-77 (June 1, 1989). 

The Court finds that neither of these cases supports dismissal of 
the action. The plaintiff in Miller & Co. was found to lack standing 
under 28 U.S.C. § 1581(c) because it failed to participate in the Com- 
merce proceedings. Since the remedy under section 1581(c) was not 
manifestly inadequate, the court found that the plaintiff lacked 
standing to invoke jurisdiction under 28 U.S.C. § 1581(i). The juris- 
dictional issue in Miller & Co. was thus decided on the issue of the 
party’s standing. Miller & Co., 824 F.2d at 962 n.1. 

The Indian exporters, unlike the plaintiff in Miller & Co., have 
participated in the administrative reviews. Miller & Co. thus does 
not compel dismissal of the action for lack of jurisdiction. The other 
case cited by the government, Koyo Seiko, involves an appeal from 
an interlocutory procedural decision which likewise does not compel 
dismissal. 

In Koyo Seiko Co. v. United States, 13 CIT ——, Slip Op. 89-77 
(June 1, 1989), the plaintiffs had sought injunctive relief in the 
Court of International Trade after Commerce denied their requests 
for a 60 day extension of time to sort through a voluminous admin- 
istrative record. Commerce denied the requests for additional time 
(having already granted a 30 day extension) because it was commit- 
ted to clearing the backlog of administrative reviews and complet- 
ing new reviews in as timely a manner as possible. The Koyo court 
found there was no jurisdiction under 28 U.S.C. § 1581(i) to chal- 
lenge Commerce’s denial of additional briefing time because the 
question of whether parties were afforded an adequate opportunity 
to participate fully in the review could be raised in an action under 
28 U.S.C. § 1581(c) after the review results were published. If in an 
action after the review was completed the court found that the par- 
ties did not have an adequate opportunity to participate fully in the 
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proceedings, the court could then remand the matter to Commerce. 
The court thus held that because the plaintiffs would have an ade- 
quate remedy under section 1581(c), jurisdiction under section 
1581(i) “is not appropriate at this time.” Koyo Seiko, 13 CIT at ——, 
Slip Op. 89-77 at 9. Accord PPG Indus. v. United States, 2 CIT 110, 
112, 525 F. Supp. 883, 884 (1981). 

Unlike the unquestionably valid administrative reviews in Koyo 
Seiko, the reviews of Indian iron castings are alleged to have be- 
come illegal because of errors found in the original order. The Indi- 
an exporters can participate in the reviews and then challenge 
their legality in an action under section 1581(c) if dumping margins 
are found. Nevertheless, nothing in Koyo Seiko requires the Indian 
exporters to participate in a series of illegal administrative reviews 
before bringing a challenge under 28 U.S.C. § 1581(i) (1982). The In- 
dian exporters may wish to participate in the reviews, however, for 
the Court may indeed find that the pending reviews are valid. If 
they do not participate in a review that is found to be valid, subse- 
quent judicial review of an affirmative dumping margin might be 
unavailable because judicial review is limited to those parties who 
participate in administrative proceedings. See RSI (India) Pvt. Ltd. 
v. United States, No. 89-1080 (Fed. Cir. June 1, 1989); Miller & Co. 
v. United States, 824 F.2d 961 (Fed. Cir. 1987), cert. denied, 108 S. 
Ct. 773 (1988). 

If dumping margins are not found after completion of the re- 
views, the Indian exporters may not be able to maintain an action 
under section 1581(c) because they will not be “aggrieved parties,” 
but rather would have to participate in yet another review if one is 
requested. This scenario supports a finding of jurisdiction under 28 
U.S.C. § 1581(i) because a remedy will not be available as to export- 
ers who are not assigned dumping margins, yet are not released 
from the continuing cycles of pending administrative reviews. 

In prior holdings the court has found section 1581(i) jurisdiction 
in international trade cases. Nissan Motor Corp. v. United States, 10 
CIT 820, 822-23, 651 F. Supp. 1450, 1453 (1986); UST; Inc. v. United 
States, 10 CIT 648, 650-51, 648 F. Supp. 1, 3-4 (1986), aff'd, 831 F.2d 
1028, 1031 (Fed. Cir. 1987); Ceramica Regiomontana, S.A. v. United 
States, 5 CIT 23, 27, 557 F. Supp. 596, 600 (1983). For example, in 
Royal Business Machines, Inc. v. United States, 1 CIT 80, 89, 507 F. 
Supp. 1007, 1015 (1980), aff'd, 69 CCPA 61, 669 F.2d 692 (1982), the 
court commented that 


it is not difficult to foresee that certain grievances may arise 
between the final determinations and the administrative re- 
view of the final determinations, under 19 U.S.C. [§ ] 1675 for 
which 19 U.S.C. [§ ] 1516a would be manifestly inadequate. In 
those instances, the right of action under 5 U.S.C. [§ ] 702 and 
the Court’s broad residual jurisdiction under 28 U.S.C. [§ ] 
1581(i) will serve to maintain the comprehensive system of judi- 
cial review established by the legislature. 
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Mindful of the limitations of reliance on legislative history, see 
Brechteen Co. v. United States, 854 F.2d 1301, 1303-04 (Fed. Cir. 
1988), the House Judiciary Committee report is also instructive on 
the question of jurisdiction under 28 U.S.C. § 1581(i) in an interna- 
tional trade case: 


The Committee intends that any determination specified in 
section 516A of the Tariff Act of 1930, or any preliminary ad- 
ministrative action which, in the course of proceeding, will be, 
directly or by implication, incorporated in or superseded by any 
such determination, is reviewable exclusively as provided in 
section 516A. For example, a preliminary affirmative an- 
tidumping or countervailing duty determination or a decision 
to exclude a particular exporter from an antidumping investi- 
gation would be reviewable, if at all, only in connection with 
the review of the final determination by the administering au- 
thority [i.e., the International Trade Administration of the 
United States Department of Commerce] or the [United States 
International Trade Commission]. 

However, subsection (i), and in particular paragraph (4), 
makes it clear that the court is not prohibited from entertain- 
ing a civil action relating to an antidumping or countervailing 
duty proceeding so long as the action does not involve a chal- 
lenge to a determination specified in section 516A of the Tariff 
Act of 1930. 


H.R. Rep. No. 1235, 96th Cong., 2d Sess. 48, reprinted in 1980 US. 
Code Cong. & Admin. News 3729, 3760. 

Section 1581(i) enables the court to entertain actions pertaining 
to antidumping proceedings provided there is no challenge to a de- 
termination specified in 19 U.S.C. §1516a. Nissan Motor Corp. v. 
United States, 10 CIT 820, 822 651 F. Supp. 1450, 1453 (1986); Cer- 
amica Regiomontana, S.A. v. United States, 5 CIT 23, 27, 557 F. 
Supp. 596, 600 (1983). 

The Indian exporters’ complaint is not among the determinations 
listed in 19 U.S.C. § 1516a(a)(2)(B) (Supp. V 1987). Their complaint 
relates to the validity of a final order which, although valid when 
issued, has allegedly become invalid as a result of a court remand. 
Since this situation is not one of those enumerated in 19 U.S.C. 
§ 1516a, the Court’s residual jurisdiction under 28 U.S.C. § 1581(i)(4) 
provides the sole basis upon which this matter can be heard. 

Jurisdiction under 28 U.S.C. § 1581(i)(4) was recently found in an 
action seeking to enjoin pending administrative reviews of an- 
tidumping and countervailing duty orders because they were al- 
leged to have been improperly initiated. In finding jurisdiction 
under (i), the court in Asociacion Colombiana de Exportadores de 
Flores v. United States, 13 CIT , Slip Op. 89-99 (July 19, 1989), 
held that Commerce’s decision to require numerous producers and 
exporters to participate in the allegedly illegal reviews was not an 
unreviewable interlocutory determination, that jurisdiction under 
28 U.S.C. § 1581(c) would be manifestly inadequate to challenge ini- 
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tiation of the reviews, and that there was a general presumption in 
favor of judicial review. The court denied the requested injunction, 
however, because the plaintiffs failed to show that they had a sub- 
stantial likelihood of success on the merits of their complaint. 

Analogous to the finding of (i) jurisdiction in Asociacion Colombi- 
ana de Exportadores de Flores, the Court finds that it has jurisdic- 
tion under 28 U.S.C. § 1581(i)(4) (1982) to decide whether a pending 
administrative review is illegal because it is based on a order which 
has allegedly become invalid. This is a action which directly chal- 
lenges the administration of the United States antidumping laws. 
As to Indian exporters who are not found to be dumping when the 
preliminary results are published, there will be no jurisdiction 
available under 28 U.S.C. § 1581(c) (1982). Rather, those Indian ex- 
porters would be required to undergo yet another allegedly illegal 
review, and possibly yet another after that if one is requested. The 
Indian exporters’ complaint hopes to shatter this cycle. The defend- 
ants are directed to answer the complaint within 30 days. 


II. Motion To Enjoin Pending Reviews: 

Finding that the Court has jurisdiction under 28 U.S.C. § 1581(i), 
the Court turns to the requested injunctive relief. 

In order to prevail on their motion for a preliminary injunction, 
the Indian exporters must show (1) threat of immediate and irrepa- 
rable injury; (2) likelihood of success on the merits; (3) that the pub- 
lic interest would be better served by issuing rather than by deny- 
ing the injunction; and (4) the balance of hardships on the parties 
favors issuing the injunction. See, e.g., Matsushita Elec. Indus. Co. v. 
United States, 823 F.2d 505, 509 (1987); Zenith Radio Corp. v. Unit- 
ed States, 1 Fed. Cir. (T) 74, 76, 710 F.2d 806, 809 (1983); Komatsu 
Forklift Mfg. Co. v. United States, 13 CIT ——, Slip Op. 89-97, at 8 
(July 11, 1989). 

The Court finds that there has been no showing of an “irrepara- 
ble injury.” 

The expenses and effort involved in the defense of litigation do 
not constitute “irreparable injury” that may justify a preliminary 
injunction. Federal Trade Comm’n v. Standard Oil Co. of Ca., 449 
U.S. 232, 244 (1980); Renegotiation Bd. v. Bannercraft Clothing Co., 
415 US. 1, 24 (1974); UST, Inc. v. United States, 831 F.2d 1028, 1032 
(Fed. Cir. 1987); Matsushita Elec. Indus. Co. v. United States, 823 
F.2d 505, 509 (Fed. Cir. 1987). Even unrecoverable litigation costs do 
not constitute irreparable injury, nor the expense and disruption as- 
sociated with delay in administrative proceedings. Nissan Motor 
Corp. v. United States, 10 CIT 820, 824, 651 F. Supp. 1450, 1454 
(1986). Increased business expenses alone also do not justify an in- 
junction. S.J. Stile Associates, Ltd. v. Snyder, 68 CCPA 27, 30-31, 
C.A.D. 1261, 646 F.2d 522, 525-26 (1981); Hyundai Pipe Co. v. Unit- 
ed States Int’l Trade Comm’n, 10 CIT 695, 699, 650 F. Supp. 174, 176 
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(1986); American Inst. for Imported Steel, Inc. v. United States, 8 
CIT 314, 318, 600 F. Supp. 204, 208 (1984). 

The Indian exporters (with the possible exception of Govind Steel) 
have already filed responses to Commerce questionnaires in the two 
reviews, and with respect to the first review, merely await Com- 
merce’s issuance of an already overdue preliminary determination. 
The Indian exporters are thus not claiming that the cost of proceed- 
ing through a review constitutes injury, but rather that the lost cus- 
tomers and lost business that will result from having an affirmative 
review determination issued when no valid underlying order exists 
constitutes injury. 

The Indian exporters claim that publication of the preliminary or 
final results in either review will cause at least some of the export- 
ers to lose sales, customers, and market share. They assert that a 
purchaser will refuse to buy from an exporter who has been as- 
signed a dumping margin in a review and instead purchase from 
another Indian exporter who is not found to be dumping. The ex- 
porters argue that this loss of market share to other suppliers will 
likely never be recovered. 

The Court finds the Indian exporters’ argument to be highly spec- 
ulative. First, there are a number of companies involved in each of 
the reviews, and there is as yet no evidence that any of them are 
dumping. Indeed, the preliminary results may show that none of 
the companies have affirmative dumping margins. Second, there is 
no evidence that a purchaser of Indian iron castings would switch 
suppliers based upon an affirmative preliminary determination. 
Contracts may be structured so that the delivery prices remain un- 
changed even if an antidumping duty is added. Thus, it is specula- 
tion on top of speculation that any Indian producer would suffer ir- 
reparable injury from Commerce’s publication of preliminary re- 
view results. The ordinary consequences of involvement in 
antidumping duty procedures do not constitute irreparable harm. 
UST, 831 F.2d at 1032; Matsushita, 823 F.2d at 509; Krupp Stahl 
AG v. United States, 4 CIT 244, 246, 553 F. Supp. 394, 396 (1982). 


CONCLUSION 


The Court finds that it has jurisdiction under 28 U.S.C. § 1581(i) 
(1982) to decide the legality of a pending administrative review 
based on an allegedly invalid antidumping order. The defendants 
are directed to answer the complaint within 30 days. The Court 
finds, however, that the Indian exporters are not entitled to injunc- 
tive relief against publication of preliminary or final administrative 
review results. 
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(Slip Op. 89-104) 


BETHLEHEM STEEL CorP, PLAINTIFF v. UNITED STATES, DEFENDANT, AND THE 
ALGOMA STEEL Corp., LTp., DEFENDANT-INTERVENOR 


Court No. 89-07-00382 


An action to compel disclosure of confidential verification exhibits was filed one 
business day before access to the documents was denied. The Court dismisses the ac- 
tion as premature. 

[Premature action dismissed for lack of jurisdiction.] 


(Decided July 21, 1989) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon and 
Elizabeth M. Seltzer) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Velta A. Melnbrencis on the brief and A. David Lafer at oral argument); United 
States Department of Commerce, Office of the Chief Counsel for Import Administra- 
tion (Tina Stikas) for defendant. 

Dow, Lohnes & Albertson (William Silverman, Ryan Trainer, Douglas J. Heffner, 
R. Will Planert and Bernice A. Browne) for defendant-intervenor. 


DiCar.o, Judge: Plaintiff seeks disclosure under protective order, 
of verification exhibits submitted by a foreign producer in an ongo- 
ing antidumping investigation. The government and defendant-in- 
tervenor move pursuant to Rule 12(b) of the Rules of this Court to 


dismiss this action because it was prematurely filed. 

The Court finds that the there was no “constructive denial” of the 
application for access to the verification exhibits because the time 
allowed Commerce to determine whether to grant the application 
had not yet expired. One business day after plaintiff filed this ac- 
tion, Commerce did deny the application. The Court lacks jurisdic- 
tion under 28 U.S.C. § 1581(f) (1982) over this premature action. 


BACKGROUND 


An antidumping investigation of certain steel rail from Canada 
was initiated on October 21, 1988. Initiation of Antidumping Duty 
Investigation; New Steel Rail, Except Light Rail, From Canada, 53 
Fed. Reg. 41,392 (Oct. 21, 1988). The sole respondent in this investi- 
gation is the Algoma Steel Corporation, Ltd. 

Pursuant to 19 C.F.R. § 353.30(a)(1), plaintiff's counsel applied to 
Commerce on December 1, 9, and 14, 1988 for access to Algoma’s 
confidential documents submitted during this investigation, includ- 
ing verification exhibits. R. 1-3. Commerce issued an administrative 
protective order (APO) on December 20, 1988, but denied counsel’s 
general request for release of verification exhibits. R. 4. 

Commerce verified Algoma’s sales and cost questionnaire re- 
sponses at Algoma’s premises from May 8 to May 17, 1989. During 
verification, Algoma submitted various documents which it states 
contain “highly sensitive” business proprietary data. Memorandum 
in Support of Defendant-Intervenor’s Motion to Dismiss, at 4. Al- 
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goma allowed Commerce to return with 213 (76 sales and 137 cost) 
examples of verification documents analyzed in Canada. 

Commerce released confidential versions of the sales and cost ver- 
ification reports to plaintiff's counsel on June 2 and 9, 1989. R. 5-6. 
Pursuant to section 1332 of the Omnibus Trade and Competitive- 
ness Act of 1988, plaintiff's counsel requested APO access to partic- 
ular verification exhibits. R. 7. Algoma objected generally to the re- 
lease of the exhibits, but also identified certain documents for 
which it made no claim of confidentiality. R. 8, at 5 n.1. After Al- 
goma protested the release of verification exhibits, plaintiff request- 
ed all of the verification exhibits to be released to it under APO. R. 
9, at 10. 

Commerce subsequently determined that four documents ob- 
tained at verification were not confidential. Commerce released 
these verification exhibits on June 29, 1989. 

Treating the partial release of verification documents as a denial 
of its June 5th request, plaintiff filed its summons and complaint on 
July 3, 1989 seeking access to certain sales and cost verification ex- 
hibits. Plaintiff alleged that “[g]iven its action of June 29 releasing 
some but not all exhibits [in response to the June 5 request for doc- 
uments], the lapse of time since Bethlehem’s June 5 request, and 
the impending deadline for a final determination, [Commerce’s] in- 
action amounts to a constructive denial of Bethlehem’s request.” 


Complaint {| 12 (emphasis added). 

One business day later, on July 5, 1989, Commerce issued its 
memorandum denying plaintiff's request for APO release of the re- 
maining verification exhibits. 


DISCUSSION 


The government and defendant-intervenor move to dismiss the 
action as premature because it was filed one business day before 
Commerce denied the request for verification exhibits, rather than 
“after the date of the denial of the request * * *.” 28 U.S.C. § 2636(f) 
(Supp. V 1987). 

Once the jurisdiction of the court is challenged, the burden is on 
the plaintiff to prove that jurisdiction is proper. McNutt v. General 
Motors Acceptance Corp., 298 U.S. 178, 189 (1936). 

The jurisdictional provision invoked in the complaint provides 
that: 


The Court of International Trade shall have exclusive jurisdic- 
tion of any civil action involving an application for an order di- 
recting the administering authority * * * to make confidential 
information available under section 777(c)(2) of the Tariff Act of 
1930. 


28 U.S.C. § 1581(f) (1982). 

Section 777(c)(2) of the Tariff Act of 1930 provides that “[i]f the 
administering authority denies a request for information under [19 
U.S.C. § 1677f(c)\(1)] * * * then application may be made to the Unit- 
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ed States Customs Court for an order directing the administering 
authority *** to make the information available.” 19 U.S.C. 
§ 1677f(c\(2) (Supp. V 1987) (emphasis added). A civil action con- 
testing Commerce’s denial of access to confidential business data 
must be commenced “in accordance with the rules of the Court of 
International Trade within ten days after the date of the denial of 
the request for such confidential information.” 28 U.S.C. § 2636(f) 
(Supp. V 1987) (emphasis added). 

The complaint alleges that given “the lapse of time since Bethle- 
hem’s June 5 request, * * * [Commerce’s] inaction amounts to a con- 
structive denial of Bethlehem’s request.” Complaint 12 (emphasis 
added). 

Algoma objected to the APO release of the verification exhibits. 
R. 8. When a person who submits confidential information raises an 
objection to its release, section 1332(2)(B) of the Omnibus Trade and 
Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107, 
1208 (1988), provides that Commerce must make a determination as 
to whether to release the information “within 30 days.” This 30 day 
period commenced when plaintiff requested the verification exhibits 
on June 5, 1989, and expired 30 days later on July 5, 1989, when 
Commerce issued its denial. The Court finds that the “lapse of time 
since [plaintiffs] June 5 request” was within time allowed under 
section 1332(2)(B) of the Omnibus Trade and Competitiveness Act 
and did not amount to a “constructive denial” upon which jurisdic- 
tion could be based. An action commenced before the happening of 
the event which is a condition precedent to the statutory grant of 
jurisdiction is premature and must be dismissed. See, e.g., Allegheny 
Ludlum Steel Corp. v. United States, 7 CIT 56, 61 (1984). 

Recognizing the possibility that this action could be dismissed as 
premature, the plaintiff filed another action on July 19, 1989 to 
cure the jurisdictional defect. Bethlehem Steel Corp. v. United 
States, Court No. 89-07-00431. This second action is timely filed 
under 28 U.S.C. § 2636(f) (Supp. V 1987) as the time period allowed 
is calculated in accordance with Rule 6(a) of the Rules of this Court. 


CONCLUSION 


There was no “constructivde denial” of the application upon 
which to base jurisdiction. Commerce had 30 days to determine 
whether to release the verification exhibits, and did so within that 
time. The Court lacks jurisdiction under 28 U.S.C. § 1581(f) (1982) 
over this premature action. The government’s and defendant-inter- 
venor’s motions to dismiss are granted. 
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(Slip Op. 89-105) 


BETHLEHEM STEEL CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT, AND THE 
ALGOMA STEEL Corp., Ltp., DEFENDANT-INTERVENOR 


Court No. 89-07-00431 


Disclosure of business proprietary verification exhibits is granted under protective 
order because there has been no showing by the government of a clear and compel- 
ling need to withhold the documents from plaintiff's counsel. 


[Motion to disclose confidential verification exhibits granted under protective 
order.] 


(Decided July 25, 1989) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon and 
Elizabeth M. Seltzer) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Velta A. Melnbrencis on the brief and A. David Lafer at oral argument); United 
States Department of Commerce, Office of the Chief Counsel for Import Administra- 
tion (Tina Stikas) for defendant. 

Dow, Lohnes & Albertson (William Silverman, Ryan Trainer, Douglas J. Heffner, 
R. Will Planert and Bernice A. Browne) for defendant-intervenor. 


DiCar1o, Judge: Plaintiff seeks disclosure, under protective order, 
of certain verification exhibits submitted by a foreign producer in 
an ongoing antidumping investigation of new steel rail, except light 
rail, from Canada. This is the first case to arise under 19 U.S.C. 
§ 1677f(c)(1), as that provision was amended by section 1332 of the 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, 102 Stat. 1107, 1207-09 (1988). The amended statute pro- 
vides that for antidumping investigations initiated after August 23, 
1988, the International Trade Administration of the United States 
Department of Commerce shall make all business proprietary infor- 
mation available to interested parties who make a request, in gen- 
eral terms, with their reasons for the request, unless the informa- 
tion is privileged or classified, or unless there is a clear and compel- 
ling need to withhold disclosure. 

At oral argument held on July 19, 1989, the Court found that 
neither the government nor the defendant-intervenor had shown a 
clear and compelling need to withhold disclosure. Since the admin- 
istrative protective order was conceded to be sufficient, the Court 
granted plaintiff's motion for protective order access to specific ver- 
ification exhibits. This opinion memorializes the grounds for grant- 
ing the request for access. 


DISCUSSION 


Commerce released confidential versions of sales and cost verifi- 
cation reports to plaintiff's counsel, who then requested protective 
order access to the exhibits for these reports. R. 5-7, 9. Commerce 
denied access on July 5, 1989 on the basis that verification exhibits 
constitute “specific information of a type for which there is a clear 
and compelling need to withhold from disclosure.” A full history is 
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set forth in Bethlehem Steel Corp. v. United States, 13 CIT 104, Slip 
Op. 89-104 (July 21, 1989). 


I. De Novo Review: 

The issue is whether there is a clear and compelling need to with- 
hold disclosure of verification exhibits. Where Commerce denies 
protective order access to confidential data, an action to compel dis- 
closure is based on 28 U.S.C. § 1581(f) (1982) and evaluated de novo 
on the record before the Court. American Brass v. United States, 12 
CIT ——, 699 F. Supp. 934, 936 (1988); D & L Supply Co. v. United 
States, 12 CIT ——, 693 F. Supp. 1179, 1181 (1988). 


II. Clear and Compelling Need To Withhold Disclosure: 


The release of confidential information has been increasingly lib- 
eralized since the Trade Agreements Act of 1979 first authorized re- 
lease under protective order of confidential information submitted 
by petitioners and respondents in antidumping and countervailing 
duty investigations. SVR Roulements v. United States, 13 CIT ——, 
704 F. Supp. 1103, 1106 (1989). For actions initiated after August 
23, 1988, section 1332(2)(A) of the Omnibus Trade and Competitive- 
ness Act further liberalized the release of confidential information. 

The burden of proof has now shifted from the party requesting 
confidential data having to show a need for it, to the submitting 
party and the agency, which must show that the documents are 


privileged, classified, or that there is a clear and compelling need to 
withhold disclosure: 


Upon receipt of an application (before or after receipt of the 
information requested) which describes in general terms the in- 
formation requested and sets forth the reasons for the request, 
the administering authority or the Commission shall make all 
business proprietary information presented to, or obtained by 
it, during a proceeding (except privileged information, classified 
information, and specific information of a type for which there 
is a clear and compelling need to withhold from disclosure) 
available to interested parties who are parties to the proceeding 
under a protective order described in subparagraph (B), regard- 
less of when the information is submitted during a proceeding. 


Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, § 1332(2)(A), 102 Stat. 1107, 1208 (1988). 


A. The General Nature of Verification Exhibits: 


The government states that there is a clear and compelling need 
to withhold disclosure of verification exhibits because they general- 
ly comprise some of the most confidential information submitted 
during a proceeding. The government claims verification exhibits 
often consist of internal business records that go to the heart of a 
company’s operations. 
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The Court finds that from a plain reading of the statute, there is 
no support for categorical denials of access to documents without a 
proper analysis of whether the documents are privileged or classi- 
fied, or whether there is a clear and compelling need to withhold 
disclosure. 

Although this finding is based upon the plain language of the 
statute, the legislative history also supports a finding that the 
“clear and compelling need” exception was anticipated “to be used 
rarely, in situations in which substantial and irreparable financial 
or physical harm may result from disclosure.” H.R. Rep. No. 576, 
100th Cong., 2d Sess. 623 (1988). Another House committee report 
provides: 


Although the administering authority will still retain a limit- 
ed amount of discretion to refuse to release certain types of in- 
formation that are not relevant to dumping or subsidy determi- 
nations, it is the Committee’s intent that, as a general rule 
most business proprietary information will be releasable under 
protective order. Particular exceptions might include trade 
secrets, customer names, and the names of consulting firms 
conducting market research. The state in the proceeding at 
which the information is provided to the administering authori- 
ty, e.g., at verification, is not dispositive of whether the ad- 
ministering authority must release the information. 


H.R. Rep. No. 40, 100th Cong., 1st Sess. 140 (1987). The Court is, of 
course, mindful of the limitations of reliance on legislative history. 
See Brechteen Co. v. United States, 854 F.2d 1301, 1303-04 (Fed. Cir. 
1988). 


B. Relevancy: 


The government states that unlike questionnaire responses, infor- 
mation contained in verification exhibits may not be limited to the 
product under investigation. In this investigation, the government 
states that the exhibits contain data for non-rail steel products that 
are not subject to investigation. The government claims there is a 
clear and compelling need to withhold disclosure when documents 
contain business proprietary information on products not under 
investigation. 

The Court inquired into the relevance of the documents sought. 
The documents contain information concerning the product under 
investigation and also other products by the foreign manufacturer. 
The Court found that a general objection on the grounds of relevan- 
cy to the investigation did not rise to a clear and compelling need to 
adopt a categorical rule against disclosure of verification docu- 
ments. The possibility that exhibits may contain information on 
other products in addition to products under investigation is an in- 
sufficient basis to support a general rule against disclosure. If the 
Court were to adopt a contrary rule, a foreign producer could al- 
ways prevent disclosure of exhibits merely by submitting docu- 
ments which contained data for irrelevant products. 
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C. Customer and Supplier Names: 


The government also claims a clear and compelling need to with- 
hold verification exhibits because they may contain highly confiden- 
tial customer and supplier names. 

The legislative history recognizes that “[p]articular exceptions [to 
disclosure under protective order] might include trade secrets, [and] 
customer names * * *.” H.R. Rep. No. 40, 100th Cong., 1st Sess. 140 
(1987) (emphasis added). At oral argument defendant conceded that 
Commerce has disclosed customer names on occasion. The legisla- 
tive history identifies possible exceptions to disclosure, but there is 
no blanket prohibition on disclosing documents containing these 
categories of information. 

The plaintiff conceded that it did not need any customer or sup- 
plier names in order to present its arguments effectively. The Court 
accordingly ordered that the customer and supplier names could be 
redacted from the copy of the verification exhibits to be disclosed. 
Since little time remained until the expected publication of the fi- 
nal results, the Court made the redaction of customer and supplier 
names contingent upon the time involved to redact the names. See 
Alignment and Postponement of Final Countervailing Duty and An- 
tidumping Duty Determinations and Postponement of Antidumping 
and Countervailing Duty Public Hearings: New Steel Rail, Except 


Light Rail, From Canada, 54 Fed. Reg. 14,264 (Apr. 10, 1989). 


D. Chilling Effect: 
The government does not claim that a possible “chilling effect” 
on its ability to collect data in future investigations constitutes a 


clear and compelling need to withhold the verification exhibits. See 
H.R. Rep. No. 576, 100th Cong., 2d Sess. 623 (1988). 


E. Sanctions: 


The defendant-intervenor conceded that the sanctions and protec- 
tions in the administrative protective order were adequate. 


III. No Independent Investigation: 

Although disclosure of confidential information is meant to aid in 
effective advocacy, petitioners’ counsel are not empowered to act as 
independent investigators. SVR Roulements, 13 CIT at ——, 704 F. 
Supp. at 1109; Monsanto Indus. Chem. Co. v. United States, 6 CIT 
241, 243 (1983). Petitioners should not attempt pure duplication of 
Commerce’s function, but rather should provide the comment and 
analysis which contribute to the objectives of the investigation more 
than it will detract from the confidentiality of the information. 
SNR Roulements, 13 CIT at ——, 704 F. Supp. at 1109; Arbed, S.A. 
v. United States, 4 CIT 132, 136 (1982). 

Plaintiff claims that without the exhibits, it cannot respond to 
claims in the foreign producer’s written submissions based upon 
specific verification exhibits. Plaintiff thus is not claiming a need to 
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duplicate Commerce’s function, but rather a need to respond to spe- 
cific arguments based on particular verification exhibits. 


CONCLUSION 


The Court finds that neither the government nor the foreign pro- 
ducer have established a clear and compelling need to withhold pro- 
tective order disclosure of the verification exhibits requested. The 
foreign producer was given an opportunity to consider whether it 
wished to withdraw any of the verification exhibits before they 
were released to plaintiff's counsel under protective order. Since 
plaintiff conceded that it had no need for customer and supplier 
names, the court allowed redaction of these names unless the time 
required to accomplish the task would impair the plaintiff's ability 
to participate in the administrative proceeding. 


(Slip Op. 89-106) 


MarsupA-RopGErs INTERNATIONAL, PLAINTIFF v. UNITED STaTES; Ropert A. 
MosBACHER, SECRETARY OF COMMERCE; AND U.S. INTERNATIONAL TRADE 
ComMISSION, DEFENDANTS, THE TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 87-07-00772 
[Remanded.] 


(Decided July 26, 1989) 


Stein Shostak Shostak & O’Hara (Robert Glenn White) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S; Department of Justice (Velta A. 
Melnbrencis); of counsel: James A. Toupin, Assistant General Counsel, and Phyllis N. 
Smithey, Attorney, Office of the General Counsel, U.S. International Trade Commis- 
sion, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, Charles A. St. 
Charles, James R. Cannon, Jr. and Geert De Prest); of counsel: Scott A. Scherff, Se- 
nior Corporate Counsel, The Timken Company, for defendant-intervenor. 


OPINION 


TsoucaLas, Judge: Plaintiff Marsuda-Rodgers International, a 
United States importer of tapered roller bearings (TRBs)! from 
Hungary, contests the United States International Trade Commis- 
sion’s (Commission) cumulation of imported TRBs from Hungary 
with those from Japan, Italy, the People’s Republic of China (PRC), 
Romania, and Yugoslavia; See Tapered Roller Bearings and Parts 
Thereof, and Certain Housings Incorporating Tapered Rollers From 
Hungary, the People’s Republic of China, and Romania, Inv. Nos. 


Tapered roller bearings are steel components used in machinery to counteract friction. When inserted be- 
tween moving and stationary parts of machinery, the TRBs transmit the force generated by motion in the ma- 
chinery from the moving parts to the stationary support. 
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731-TA-341, 344, and 345 (Final), USITC Pub. 1983 (June 1987).? 
Plaintiff contends that the Commission erroneously used the cumu- 
lation methodology because the low quality Hungarian TRBs do not 
compete with high quality Japanese, Italian, and domestic TRBs 
within the meaning of the cumulation statute, 19 U.S.C. 
§ 1677(7)\C)(iv) (1984 & Supp. V 1987). 

The two main issues in contention are as follows: (1) whether the 
criteria the Commission used to make a finding of competition are 
reasonable, and (2) whether substantial evidence in the record sup- 
ports the Commission’s finding of competition. For reasons set forth 
below, the Court finds that the competition factors that the Com- 
mission applied in this case are not reasonable because there is in- 
sufficient evidence of a reasonable overlap in sales between low 
quality imported TRBs from Hungary and domestic like products. 
Therefore, the Court reverses the Commission’s cumulation under 
the facts of this case and remands this action. 


BACKGROUND 


On August 25, 1986, The Timken Company, the defendant-inter- 
venor, filed a petition with the International Trade Administration 
of the United States Department of Commerce (ITA) and with the 
Commission alleging that the United States industry is materially 
injured, or is threatened with material injury, by reason of less 
than fair value (LTFV) sales of TRBs from Hungary, the PRC, 
Romania, Yugoslavia, Italy, and Japan. 51 Fed. Reg. 31,732 (Sept. 4, 
1986); Upon investigation, ITA made six separate final determina- 
tions, concluding that TRBs from all six countries listed in the peti- 
tion are sold in the United States at LTFV.° The Commission also 
found material injury to the domestic industry by reason of unfairly 
traded imports, pursuant to 19 U.S.C. § 1673d(b)(1) (1982). 

In making this material injury determination, the Commission 
used the cumulation methodology, pursuant to 19 U.S.C. 
§ 1677(7)(C)(iv). In general, the Commission makes its material inju- 
ry determination by evaluating unfairly traded imports from a sin- 
gle foreign country source at a time. When sources of LTFV imports 
of products subject to investigation exist in more than one country, 
the cumulation statute mandates the Commission to cumulatively 
assess the injury data, i.e., the volume of the import, its effect on 
prices for like products in the United States, and its impact on the 

2Two members of the Commission dissented from the decision of the Commission majority that the imports 
from the investigated Communist countries warranted cumulation. Therefore, the Commission minority conclud- 
ed that the domestic tapered roller bearing industry is not materially injured, or threatened with material inju- 
ry, by reason of less than fair value imports of TRBs from those countries. 

The final determinations of the Commission for Yugoslavia, Italy, and Japan are found in Inv. Nos. 


731-TA-342 and 346 (Final), USITC Pub. 1999 (Aug. 1987), and Inv. No. 731-TA-343 (Final), USITC Pub. 2020 
(Sept. 1987). 
3The ITA published the following weighted-average dumping margins for the investigated countries: 
I os ceis ic dias c-< 5 ww, maeea 7.42% NN fis Fir pats tee aa Sako Macc eS 97% 
See Ron ec. 8.70% 
Yugoslavia 
See 52 Fed; Reg. 23,319 (June 19, 1987); 52 Fed; Reg. 22,667 (June 15, 1987); 52 Fed; Reg. 23,320 (June 19, 1987); 
52 Fed. Reg. 30,417 (Aug; 14, 1987); 52 Fed. Reg. 30,700, 30,709 (Aug. 17, 1987). 
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affected domestic industry, in certain circumstances. The cumula- 
tion statute reads as follows: 


(iv) Cumulation: 

For purposes of [making injury determinations], the Commis- 
sion shall cumulatively assess the volume and effect of imports 
from two or more countries of like products subject to investiga- 
tion if such imports compete with each other and with like prod- 
ucts of the domestic industry in the United States market. (Em- 
phasis supplied). 


Id. Under this provision, the subject imports which allegedly injure 
the domestic industry must (1) compete with other imports and with 
the domestic like products; and (2) be subject to investigation.* The 
Commission determined that the statutory requirements for cumu- 
lation of imported TRBs were satisfied for all six countries under 
investigation. 

During the administrative proceedings in the instant case, plain- 
tiff argued that the gap in quality between the Hungarian TRBs on 
one hand, and the domestic, Japanese, and Italian TRBs, on the oth- 
er, is so marked that the requisite competition is not present to 
cumulate. Plaintiff maintained that this quality difference effective- 
ly makes the low quality TRBs a distinct product with a discrete po- 
sition in the tapered roller bearing market. 

The Commission acknowledged the disparity in quality between 
Hungarian, Chinese, Romanian, and Yugoslavian TRBs, and their 
domestic, Japanese, and Italian counterparts, but ruled that such 
difference does not preclude competition for purposes of cumula- 
tion. Certain facts are undisputed in this regard. The TRBs manu- 
factured in the Communist countries are more brittle and less fric- 
tion-absorbing and have less life expectancy and less precise geome- 
tries than the TRBs made in Japan, Italy, and United States. See 
USITC Pub. 1983 at 13-14. The U.S. sales of imports from the Com- 
munist countries are thus restricted to those segments of the 
tapered roller bearing market, namely, certain non-driving axles 
(utility trailers and mobile homes), conveyors, and the aftermarket 
for replacement use, in which the machine parts neither generate a 
great amount of friction nor require precision. Jd. Conversely, the 
high quality Japanese, Italian, and domestic TRBs serve machinery 
which necessitate resilient TRBs made with highly precise measure- 
ments. These machinery include motor vehicles and related equip- 
ment, miscellaneous industrial and agricultural machinery, truck- 
trailer, railroad and construction equipment, and the aftermarket 
for replacement use. Jd. at A-20—A-22. Notwithstanding this quali- 
ty difference, and the resulting market segmentation, the Commis- 
sion reasoned that cumulation of qualitatively inferior Hungarian, 


4The Commission has interpreted this provision to additionally require that the subject imports must be mar- 
keted within a reasonably coincident time period. 
For a discussion of “subject to investigation,” see Bingham & Taylor Div., Virginia Industries, Inc. v. United 
States, 815 F.2d 1482 (Fed. Cir. 1987); Chaparral Steel Co. v. United States, 12 CIT ——, 698 F. Supp. 254 (1988), 
appeal docketed, Nos. 89-1338 and 1339 (Fed. Cir. Mar. 14, 1989). 
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Chinese, Romanian, and Yugoslavian TRBs with qualitatively supe- 
rior Japanese and Italian TRBs is proper because there is competi- 
tion between them in the low end, less-demanding segments of the 
market. 


DIscussION 


A. Competition Standard: 


1. Conceptual Framework: 

In determining whether the multiple-sourced imports “compete 
with each other and with like products of the domestic industry in 
the United States market,” as provided in 19 U.S.C. § 1677(7)(C\(iv), 
the Commission’s practice is to generally apply the following 
criteria: 

(1) the degree of fungibility between imports from different 
countries and between imports and the domestic like product, 
including consideration of specific customer requirements and 
other quality-related questions; 

(2) the presence of sales or offers to sell in the same geo- 
graphic markets of imports from different countries and the do- 
mestic like product; 

(3) the existence of common or similar channels of distribu- 
tion of imports from different countries and the domestic like 
product; 

(4) whether the imports are simultaneously present in the 
market. 


The Commission does not consider any one of these factors to be 
outcome-determinative on the question of competition. Rather, the 
Commission accords varying weight to each of these elements in 
light of the unique facts of each investigation. Moreover, the Com- 
mission may consider factors other than those listed above if it is 
factually warranted.® 

Although the Commission failed to explicitly specify the factors it 
used in the competition inquiry, this failure does not, by itself, in- 
validate the Commission’s findings. The Commission’s decision to 
cumulate is presumed to be correct, and the burden of proving oth- 
erwise rests on the plaintiff. See 28 U.S.C. § 2639(a)(1) (1982). In- 
deed, plaintiff does not attack the Commission’s failure to specify 
the competition factors as a ground for reversal, apparently ac- 
cepting defendants’ averment that the Commission employed the 
four-part test in the instant investigation. 


5See Certain Brass Sheet and Strip From Brazil, Canada, and the Republic of Korea, Inv. No. 701-TA-269 (Fi- 
nal), USITC Pub. 1930 (Dec. 1986) at 12-13; see also Certain Carbon Steel Pipes and Tubes From the People’s Re- 
public of China, the Philippines, and Singapore, Inv. Nos. 731-TA-292-296 (Preliminary), USITC Pub. 1796 (Dec. 
1985) at 10; Certain Welded Carbon Steel Pipes and Tubes From India, Taiwan, Turkey, and Yugoslavia, Inv. Nos. 
701-TA-251-253 (Preliminary), USITC Pub. 1742 (Aug. 1985) at 12, n. 28. In these latter two investigations, the 
Commission considered, in addition to those factors enumerated above, whether the prices of imports and the do- 
mestic like product are within a reasonable range. 
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Rather, plaintiff's methodological challenge is that this test is not 
reasonable because it is conceptually analogous to the formula the 
Commission uses in “like product’ analysis. Plaintiff argues that to 
the extent the standard “competition” is applied to imports which 
already have been determined to be “like” a domestic product, com- 
petition factors must necessarily be more stringent than “like prod- 
uct” criteria. In “like product” analysis, which is made in accor- 
dance with 19 U.S.C. § 1677(4)(A) (1982 & Supp. V 1987) for pur- 
poses of defining the domestic industry, the Commission considers 
physical characteristics and uses, interchangeability, channels of 
distribution, and common manufacturing facilities and production 
of the product under investigation. Plaintiff asserts that when com- 
pared with these “like product” factors, only the first element of 
the competition test, that is, the issue of fungibility, narrows the 
scope of “like product” findings. Plaintiff contends that the Com- 
mission is required to focus more closely on the fungibility issue, 
particularly through an examination of the products’ “acceptance 
by the same purchaser-consumers in the same segment of the mar- 
ket for the same uses.” Brief in Support of Plaintiff's Motion for 
Judgment Upon the Agency Record at 9. 

In this case, the Commission concluded that all TRBs constitute a 
single “like product,” notwithstanding its finding that TRBs are not 
essentially fungible. “Owing to the wide range of sizes and uses, 
tapered roller bearings of all sizes and types are not interchangea- 
ble or substitutable.” USITC Pub. 1983 at 6. TRBs are designed and 
sized for specific applications. Sizes of TRBs vary from one-half inch 
in outside diameter to over 100 inches in outside diameter; and be- 
cause TRBs are precision machine parts, acceptable variances in 
their dimensions are often measured in millionths of an inch. Id. at 
A-4. Industry standardization exists, but the part numbers do not 
indicate internal geometries and tolerances, thereby preventing 
even identically numbered TRBs, made by different manufacturers, 
from being completely interchangeable in their use and application. 
Id. at A-4-A-6. 

The analytical distinction that plaintiff draws between the ques- 
tions of “competition” and “like product” is legitimate and useful 
for the purpose of reviewing the final determinations of the Com- 
mission. Logically, Congress would not have imposed on the Com- 
mission the additional requirement of competition if Congress in- 
tended to make all “like” products under investigation subject to a 
cumulation analysis. Therefore, the competition inquiry must nec- 
essarily be more vigorous than the “like product” analysis.’ Plain- 
tiffs argument, however, is deficient insofar as it proposes treat- 
ment of the competition inquiry as a pure question of law. The 


6A “like product” is a product that is “like, or in the absence of like, most similar in characteristics and uses 
with, the article subject to an investigation.” 19 U.S.C. § 1677(10) (1982). 


7The competition test may be coextensive with “like product” analysis in the preliminary phase of antidump- 
ing duty investigations. See American Grape Growers Alliance for Fair Trade v. United States, 9 CIT 396, 615 F. 
Supp. 603 (1985). 
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Court agrees with defendants that an examination of the facts on 
which the Commission based its finding of competition is necessary 
for resolving whether the competition factors that the Commission 
used are reasonable, and hence more stringent than the “like prod- 
uct” criteria. 


2. Reasonable Overlap Test: 


The applicable evidentiary standard for determining competition 
between products is whether there is a “reasonable overlap” in 
sales between imports, and between imports and domestic product 
in certain segments of the market. See Fundicao Tupy S.A. v. Unit- 
ed States, 12 CIT ——, 678 F. Supp. 898 (1988), aff'd, 859 F.2d 915 
(Fed. Cir. 1988) (affirming the determination of the Commission 
that a finding of competition is warranted because there was “rea- 
sonable overlap in the geographic and end-user markets in which 
the imports and the domestic like product [were] sold.” Certain 
Cast-Iron Pipe Fittings From Brazil, the Republic of Korea, and Tai- 
wan, Inv. Nos. 731-TA-278-280 (Final), USITC Pub. 1845 (May 
1986) at 9); see also Wieland Werke, AG v. United States, 13 CIT 

, slip op. 89-96 (July 10, 1989); Granges Metallverken AB v. 
United States, 13 CIT ——, slip op. 89-80 (June 7, 1989). In Fundi- 
cao Tupy, which affirmed a Commission decision based upon consid- 
eration of the very same competition factors at issue here, the court 
concluded that finding of competition by the Commission was prop- 
er even as to inferior quality imports which were not sold in every 
segment of the market because “there was sufficient evidence of 
overlap in the end-use market.” Jd. at ——, 678 F. Supp. at 902. If 
there is substantial evidence on the record which satisfies the “rea- 
sonable overlap” test, then it could reasonably be inferred that the 
competition inquiry of the Commission is more vigorous than “like 
product” analysis. The remaining question is whether substantial 
evidence on the whole record supports the Commission’s 
determination. 


B. Substantiality of Evidence: 


1. Standard of Review: 


The Court is required to uphold a Commission’s determination 
which is supported by substantial evidence on the record as a 
whole. 19 U.S.C. § 1516a(b)(1)(B) (1982). Substantial evidence is rele- 
vant evidence that a “reasonable mind might accept as adequate to 
support a conclusion.” Matsushita Elec. Indus. Co. v. United States, 
750 F.2d 927, 933 (Fed. Cir. 1984) (citing Consolidated Edison Co. v. 
NLRB, 305 U.5. 197, 229 (1938)). It is not within the Court’s domain 
either to weigh the adequate quality or quantity of the evidence for 
sufficiency or to reject a finding on grounds of a differing interpre- 
tation of the record. Matsushita, 750 F.2d at 933 (citing Consolo v. 
Federal Maritime Comm’n, 383 U.5. 607, 619-20 (1966)). It is not 
sufficient, however, to merely examine the evidence that sustains 
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the Commission’s conclusion. Universal Camera Corp. v. NLRB 340 
U.S. 474 (1951). The Court must consider all evidence in the record, 
including evidence which may weigh against the Commission’s deci- 
sion. Id. 


2. Record and Reasonable Overlap Test: 


Plaintiff alleges that the Commission erroneously included Hun- 
garian imports in the cumulation analysis because the record lacks 
sufficient evidence to support a finding of competition as to the 
Hungarian product. As stated, the Commission decided that the cu- 
mulation of high quality imported TRBs from Japan and Italy with 
low quality imported TRBs from Hungary, the PRC, Romania, and 
Yugoslavia was warranted because low quality “imports are able to 
compete with domestic production * * * where extremely precise 
tolerance and longer life of the bearing are not as important.” 
USITC Pub. 1983 at 14. The factual authority for the Commission’s 
finding is replete with evidence of genuine gaps in quality between 
imported TRBs from the investigated Communist countries and do- 
mestic, Japanese, and Italian TRBs. The record lacks direct evi- 
dence of competition, however, between high and low quality TRBs 
in general, and between Hungarian and domestic TRBs in 
particular. 

The record authority on which the Commission relied to support 
this finding of competition chiefly consists of a discussion of descrip- 
tion, uses, and methods of manufacture of TRBs. Jd. at A-4, A-6, 
and A-8-A-9. This authority explains the nature of quality differ- 
ence between high and low quality TRBs, including corroborating 
statements to this effect by certain importers, purchasers, and US. 
producers. Jd. at A-54—-A-57. Further, this authority states that, 
while few purchasers responded that Hungarian, Chinese, Romani- 
an, Yugoslavian bearings are of the same quality, the results of lab- 
oratory tests confirm that qualitatively inferior TRBs from the in- 
vestigated Communist countries cannot be sold for high-stress appli- 
cation. Id. at A-54. 

The specific data which the Commission cited as being supportive 
of its determination consist of two tables showing market penetra- 
tion of imports from the investigated countries. See id. at A-20 and 
A-22. The utility of these tables, however, for purposes of deciding 
that the Hungarian TRBs compete with the domestic like product, 
is diminished because they do not offer separate statistics for im- 
ports from Hungary. Rather, these tables present a share of the low 
end of the market by already combined imports from Hungary, the 
PRC, Romania, and Yugoslavia, effectively buttressing a finding of 
competition with premature cumulative analysis.® 


8Plaintiff further attacks the utility of these tables on the grounds that they do not show market penetration 
data for the Italian product. Since statistics for imported Italian TRBs were unavailable, the Commission was jus- 
tified in adopting the “best information available” rule pursuant to 19 U.S.C. § 1677e(b) (1982 & Supp. IV 1986). 
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Defendants’ explanation of the Commission’s premature cumula- 
tive analysis of injury data from the investigated Communist coun- 
tries reveals a fundamental flaw in the Commission’s competition 
inquiry. Defendants explain that separate market penetration sta- 
tistics for each source-country were not required because “where cu- 
mulation is appropriate, volume is to be considered on a cumulated 
basis without regard to whether imports from one country are inde- 
pendently a cause of material injury.” Defendants’ Memorandum in 
Opposition to Plaintiff’s Motion for Judgment on the Agency Record 
of the U.S. International Trade Commission at 40 (Defendants’ 
Memorandum) (citing USX Corp. v. United States, 11 CIT ——, 655 
F. Supp. 487 at 492-93 (1987); USX Corp. v. United States, 12 CIT 
——, 682 F. Supp. 60 (1988)). The problem with defendants’ position 
is that, in effect, defendants have circumvented the proper order of 
injury analysis: decision as to appropriateness of cumulation analy- 
sis is subsequent, and not prior, to an affirmative finding of compe- 
tition. Under the cumulation statute, a separate competition in- 
quiry with respect to each country under investigation is a condi- 
tion precedent to subjecting imports therefrom to cumulation 
analysis. Any other reading of the statute, such as defendants sug- 
gest, renders meaningless the standard for “competition,” since im- 
ports from a source country will be subjected to cumulation analysis 
without a finding whether they “compete with [imports from other 
source countries] and with like products of the domestic industry in 
the United States market.” 19 U.S.C. § 1677(7)(C)(iv). 

The evidence of overlap in sales that defendants proffer as justify- 
ing a finding of competition do not satisfy the “reasonable overlap” 
test. As stated above, there is no dispute that “the sales of [the low 
quality] bearings are restricted to the low-end, less-demanding seg- 
ments of the tapered roller bearing market.” USITC Pub. 1983 at 
A-54. It is also not challenged that low quality products are not pro- 
duced domestically. Therefore, incidence of overlap in sales between 
high quality domestic TRBs and low quality imported TRBs consists 
of a few sales of Timken’s products to customers whose needs could 
have been satisfied by cheaper lower quality TRBs. According to de- 
fendants, some purchasers “will pay a premium for Timken’s bear- 
ings for various reasons. These include: (1) Timken’s good customer 
relations and excellent reputation for quality product and a very ex- 
tensive product line; (2) the fact that Timken’s engineering services 
are in place; and (3) strong anti-import sentiment, particularly 
when the company has strong labor unions that have successfully 
refused to assemble imported bearings.” Defendants’ Memorandum 
at 35. 

Under the circumstances, these occasional sales that Timken is 
able to make based on these non-price reasons do not meet the “rea- 
sonable overlap” test, despite defendants’ contrary assertions. For 
purposes of satisfying this test, it is not sufficient to merely estab- 
lish that few isolated sales go to the same customers who are finan- 
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cially endowed enough to purchase premium-priced goods when ade- 
quate cheaper goods are available. The “reasonable overlap” test re- 
quires a separate finding, based upon specific facts, as to whether 
these sales are “reasonable” to warrant a finding of competition. In 
other words, the “reasonable overlap” test necessarily incorporates 
value and volume of a minimal extent as an implied factor of com- 
petition. While cumulation does not require a finding that imports 
from each country, considered alone; caused material injury, it 
must, however, “sufficiently implicate the product of each country 
in the general pattern of activity which is causing injury.” Fundi- 
cao Tupy S.A v. United States, 12 CIT at ——, 678 F. Supp. at 902. 
Otherwise, an unfair situation may be created by elimination of 
specific causation finding with respect to unfairly traded imports 
from a single foreign country source at a time, that is, attributing 
injury to a source-country without adequate factual basis to that 
effect. 

In this connection, the record reveals that loss of U.S. market 
share occurred in four types of markets, namely, auto and auto re- 
lated, truck-trailer, material handling, and aftermarket, but that 
the four prematurely cumulated countries of Hungary, China, 
Romania, and Yugoslavia are not in the first three of those markets 
at all. Administrative Record, Confidential Document 33 at A-28 
and A-31 (showing, in undeleted form, the two tables appearing in 
USITC Pub. 1983 at A-20 and A-22). Additionally, plaintiff did not 
import the sets of bearings which make up the aftermarket. Jd. at 
A-34. Similarly significant is the evidence that “[fjrom 1983 to 
1986, the U.S. producers’ share of the tapered roller bearing market 
declined 9.4 points by quantity and 6.5 points by value. * * * During 
the same period, the share of the market accounted for by [unfairly 
traded TRBs from] Hungary, China, Romania and Yugoslavia col- 
lectively declined 0.1 percentage point by quantity (from 4.4 percent 
to 4.3 percent) and stayed exactly the same (1.1 percent) for the 
share of the market by value.” USITC Pub. 1983 at A-52. 

In view of these facts, the present case is analogous to investiga- 
tions in which the Commission declined to cumulate because the 
amount of overlap in sales was not “meaningful.” For instance, the 
Commission concluded in one investigation that imports of certain 
carbon steel pipes and tubes from Canada, which are sold in an area 
isolated from where the sales of domestic goods take place, cannot 
be said to “meaningfully” compete, even if certain amount of over- 
lap in sales occurs. See Certain Carbon Steel Pipes and Tubes From 
the People’s Republic of China, the Philippines, and Singapore, 
USITC Pub. 1796 at 17. 

Defendants’ warning against scrutiny of specific injury data in 
resolving the question of “competition” highlights the dilemma sur- 
rounding the applicability of cumulation. Defendants’ concern is 
that such factual scrutiny amounts to circular reasoning: that each 
country under investigation have a separate causal link to the ma- 
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terial injury suffered by the domestic industry. It hardly needs reci- 
tation that at the cumulation stage, it is inappropriate to impose 
the requirement that each country under investigation exhibits a 
contributory injurious effect. See, e.g., Fundicao Tupy S.A. v. United 
States, 12 CIT at ——, 678 F. Supp. at 901. As stated, however, an 
examination of specific facts of each investigation is central to the 
competition inquiry. The Commission recognized this point, as 
demonstrated by the Commission’s numerous reference to two ta- 
bles showing prematurely cumulated market penetration statistics 
as being supportive of a finding of competition. 

Competition, as defined by the Commission, is necessarily circum- 
scribed at the outset of the analysis, precisely because it exists with- 
in the context of cumulation, where volume of imports plays a 
subordinate role, if at all. The general rule is that the Commission 
need not distinguish between imports of large and small magnitude 
in applying the cumulation statute. See LMI-LA Metalli Industri- 
ale, S.p.A. v. United States, 13 CIT ——, slip op. 89-46 (Apr. 11, 
1989), appeal docketed, No. 89-1532 (Fed. Cir. June 16, 1989).° As 
stated, however, the “reasonable overlap” test effectively incorpo- 
rated into itself the causation rationale: the “reasonable overlap” 
test constitutes a safeguard against potential overextension or 
abuse of cumulation which would lead to imputing injury without 
any evidentiary basis. 

The purpose and goal of the statutory cumulation provision are 
compelling, and address the reality of modern day trade patterns, 
where dumping and subsequent injury to the domestic industry sel- 
dom manifest themselves as factors of a single country acting alone, 
but are rather the concerted result of simultaneous “cumulative” 
dumping of like products by several nations. See H.R. Rep. No. 725, 
98th Cong., 2d Sess. 37, reprinted in 1984 U.S. Code Cong. & Admin. 
News 4910, 5164. But, inasmuch as injury causation cannot be a 
prerequisite for cumulation, individual causation cannot be imputed 
to each source-country under investigation because this necessarily 
leads to circular reasoning: justifying cumulation with affirmative 
injury determination. Therefore, to the extent protection of the do- 
mestic industry against what is a prevailing pattern of trade prac- 
tices is a legitimate interest, the application of the cumulation pro- 
vision must, as with the rest of the trade laws, be subjected to a bal- 
ancing with equally compelling policy interests, namely, ensuring 
that in practice it does not evolve into an unduly restrictive trade 
measure. Similarly, while the Commission has wide latitude of dis- 
cretionary authority in interpreting the standard “competition,” 
this does not extend to applying such a low standard as to reduce it 
to a perfunctory exercise, thereby contravening the “reasonable 
overlap” test. Presently, the Court concludes that the Commission’s 


%Under the Omnibus Trade and Competitiveness Act of 1988, which applies to investigations initiated after Au- 
gust 23, 1988, the Commission is not required to cumulate imports which are found to be de minimus. Omnibus 
Trade and Competitiveness Act of 1988, Pub. L. 100-418, § 1330(b), 102 Stat. 1107, 1207 (1988). 
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finding that the Hungarian TRBs compete with domestic like prod- 
ucts is not factually warranted because the “reasonable overlap” 
test is not satisfied. 


CONCLUSION 


For the foregoing reasons, the Court finds that the Commission’s 
decision to cumulate the low quality Hungarian TRBs with high 
quality Japanese and Italian TRBs is without substantial evidence, 
and is not in accordance with the law. Therefore, the Court reverses 
the Commission’s cumulative analysis and remands to the Commis- 
sion to cumulate only those dumped TRBs which satisfy the “rea- 
sonable overlap” test. Since the unfairly traded Hungarian TRBs do 
not “compete” with their domestic counterparts, the Commission is 
directed to make traditional single country injury determination as 
to these imports. 


(Slip Op. 89-107) 


ForRMER EMPLOYEES OF BAKER PERKINS, PLAINTIFFS v. UNITED STATES, 
DEFENDANT 
Court No. 89-02-00083 
[Remanded.] 
(Decided July 26, 1989) 
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Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch (Velta A. Melnbrencis), Civil Division, United States 
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OPINION 


Restani, Judge: Plaintiffs, former employees of Baker Perkins, 
bring this action challenging a determination of the Secretary of 
Labor (Labor) that they are ineligible for trade adjustment benefits 
under section 223 of the Trade Act of 1974, 19 U.S.C. § 2273 (1982). 
The basis for eligibility for such assistance is found at 19 U.S.C. § 
2272 (1982 & Supp. V 1987) which states in relevant part that: 


* * * 


(a) The Secretary shall certify a group of workers as eli- 
gible to apply for adjustment assistance under this part if he 
determines— 


(1) that a significant number or proportion of the work- 
ers in such workers’ firm or an appropriate subdivision of 
the firm have become totally or partially separated, or are 
threatened to become totally or partially separated, 

(2) that sales or production, or both, of such firm or sub- 
division have decreased absolutely, and 
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(3) that increases of imports of articles like or directly 
competitive with articles produced by such workers’ firm or 
an appropriate subdivision thereof contributed importantly 
to such total or partial separation, or threat thereof, and to 
such decline in sales or production. 


All three statutory criteria must be met in order for workers to be 
certified as eligible for trade adjustment assistance. In this case, the 
Secretary of Labor determined that the third criterion for eligibility 
had not been met. 


BACKGROUND 


On August 24, 1988, a petition for certification of eligibility for 
trade adjustment assistance benefits was filed on behalf of all facto- 
ry workers of APV Chemical Machinery, Inc. (APV) (formerly Bak- 
er Perkins) located in Saginaw, Michigan. APV is a subsidiary of a 
British firm, APV, plc., which has its North American headquarters 
in Chicago, Illinois. APV’s Saginaw plant produced a variety of 
chemical machinery for sale to customers in the aerospace, chemi- 
cal and pharmaceutical industries.1 APV and its related companies 
produce similar products at plants in Lake Mills, Wisconsin, New 
Jersey and at several locations abroad. The Saginaw plant ceased 
production and all production workers were laid off on December 
31, 1987. Public Record Document Number (PR) 19. In the petition, 
plaintiffs allege that imports of a “variety of machinery” lead to a 
decline in production and sales of machinery produced at the firm 
and to their separations. PR 2. In subsequent correspondence with 
the Department of Labor, plaintiffs specifically refer to imports of 
“batch mixers,” “extrusion mixers” and “continuous mixers” pro- 
duced at APV related plants in Peterborough, England and Guit- 
tard, France as the cause of their separations. PR 51-55. Nowhere 
in the record have plaintiffs alleged that imports from firms other 
than those affiliated with APV were the cause of their separations. 

In its determination, dated October 28, 1988, Labor concluded 
that plaintiffs had failed to satisfy the third eligibility criterion. La- 
bor based this conclusion on a survey of APV’s customers which in- 
dicated that increased imports did not contribute importantly to the 
worker separations at the firm. PR 44-45; 53 Fed. Reg. 46,509 (Nov. 
17, 1988). Following this negative determination, plaintiffs request- 
ed an administrative reconsideration of their petition pursuant to 
29 C.F.R. § 90.18(c) (1988). On November 12, 1988, Labor denied this 
request for reconsideration stating that no error or misinterpreta- 
tion of the law or of the facts had been found which would justify 
reconsideration. In the denial, it was additionally noted that the 
Saginaw plant had not produced batch mixers or extruded equip- 
ment in either 1987 or 1988 and that when the Saginaw plant 


1Labor’s Petition Verification, Public Record Document Numbers (PR) 6-10, lists “vertical mixers, screw ex- 
truders, pods & pushers and centrifuges” as examples of the type of machinery produced at the Saginaw plant. 
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closed in December 1987, all production was transferred to another 
domestic plant. PR 98. 


ARGUMENTS 


Plantiffs argue that the primary reason for the plant closing was 
that machines which were developed and formerly manufactured at 
the Baker Perkins plant in Saginaw were now being manufactured 
in foreign countries. Plaintiffs’ Brief at 1. Plaintiffs argue that the 
customer survey conducted by Labor, in which all respondents indi- 
cated that they had not imported chemical machinery in the period 
surveyed, “was as worthless as worthless could be” because those 
customers were unaware of the fact that machinery which they had 
purchased from Baker Perkins was labelled as being manufactured 
at the Saginaw plant even though the machinery had been manu- 
factured abroad. PR 51; Plaintiffs’ Brief at 2. Finally, plaintiffs al- 
lege that Labor’s findings are defective because the department nev- 
er took into consideration the age of those who would receive 
benefits. 

In response, defendant maintains that Labor’s customer survey 
“showed that the Saginaw firm’s major customers, which accounted 
for over 100 percent of the firm’s 1987 sales decline, did not report 
purchases of chemical machinery in 1986, 1987, or in the first nine 
months of 1988.” Defendant’s Brief at 10. Defendant rejects plain- 
tiffs assertion that the survey was flawed, stating that “the record 
supports Labor’s conclusion that no part of the 1987 sales decline 
was due to imports (even if some of the machinery that the custom- 
ers purchased from the Saginaw plant was imported machinery.)” 
Id. at 14. As further support for Labor’s determination, defendant 
cites evidence in the record indicating that when the Saginaw plant 
closed in December 1987, production was transferred to another do- 
mestic plant. Defendant also notes that the Saginaw plant had not 
produced any machinery “like” the imported machinery during the 
period considered by Labor. Lastly, defendant argues that Labor 
properly did not consider the age of the terminated employees in de- 
termining their eligibility for trade adjustment benefits.” 


DISCUSSION 


The question before the court is whether Labor properly decided 
that plaintiffs are ineligible for adjustment assistance. Under the 
statute, labor’s determination shall be conclusive and will be af- 
firmed by this court so long as that determination is supported by 
substantial evidence on the record as a whole. 19 U.S.C. § 2395(b) 
(1982). The statute, however, authorizes this court to remand a case 
to Labor for further investigation if “good cause [is] shown.” Id. at 
§ 2395(b). This court has previously found “good cause” to exist 
where Labor’s methodology “is so marred that [its] finding is arbi- 

2The court agrees with defendant that Labor is only required to consider the statutory factors set forth at 19 


U.S.C. § 2272 in determining eligibility. Labor did not, therefore, err in refusing to consider the age of the termi- 
nated employees in its analysis. 
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trary or of such a nature that is could not be based on substantial 
evidence.” Former Employees of Linden Apparel Corp. v. United 
States, 13 CIT , Slip Op. 89-79 at 5 (June 6, 1989) (citing United 
Glass & Ceramic Workers of North America, AFL-CIO v. Mar- 
shall,584 F.2d 398, 405 (D.C. Cir. 1978); Cherlin v. Donovan, 7 CIT 
158, 162, 585 F. Supp. 644, 647 (1984)). Due to the inadequacy of La- 
bor’s investigation in this case, the court finds a remand for further 
investigation appropriate. 

As indicated supra, Labor’s negative determination was based up- 
on a departmental survey which indicated that four major custom- 
ers of the subject firm did not import chemical machinery during 
the period surveyed. Although a customer survey has been found to 
be “a reasonable means of ascertaining the existence of a causal 
nexus between increased imports and a firm’s lost sales, and thus 
the resultant layoff of its employees,” Cherlin v. Donovan, 7 CIT 
158, 162, 585 F. Supp. 644, 647 (1984) (citing Local 167, Internation- 
al Molders and Allied Workers’ Union, AFL-CIO v. Marshall, 643 
F.2d (1st Cir. 1981), it alone, does not form an adequate basis for La- 
bor’s conclusions under the unique facts of this case. The telephone 
survey conducted by Labor asked respondents only if they had pur- 
chased chemical machinery from the subject firm, other domestic 
sources or foreign sources during the period of investigation. Confi- 
dential Record Document Numbers (CR) 31, 32, 33 & 39. This sur- 
vey, by its very nature, was incapable of detecting the situation 
complained of by plaintiffs, namely, that machinery sold by the sub- 
ject firm and labelled with domestic nameplates was actually pro- 
duced abroad. APV’s customers undoubtedly assumed that machin- 
ery purchased at the Saginaw plant and labelled as made at the 
Saginaw plant was, in fact, domestically made machinery. 

Having determined that the customer survey does not support La- 
bor’s findings, the court next addresses the additional factors noted 
by Labor in its November 12, 1988 denial of plaintiffs’ application 
for reconsideration. In the denial, Labor states: 


Section 223(b)(1) of the Trade Act states that the Department 
cannot certify workers for adjustment assistance who were laid 
off more than one year prior to the date of the petition. The 
date of the subject petition is August 24, 1988. Other findings 
in the investigation show that there were no batch makers or 
— equipment produced at the Saginaw plant in 1987 or 
in 1988. 


PR 99. The court finds this statement curious for two reasons. First, 
the date on which the factory stopped producing certain machinery 
is irrelevant to the question of the petition’s timeliness. As Labor 
notes, the statute clearly states that the relevant date is the date 
employment ceased. It is not in dispute that the Saginaw plant 
closed and laid off all production workers on December 31, 1987. PR 
19. Therefore, the August 24, 1988 petition was timely filed. While 
the date production of machinery like the imported machinery 
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ceased might be relevant to the investigation for other reasons (note 
the argument in defendant’s brief, at 11, that eligibility should be 
denied if the plant workers have not produced goods like the im- 
ported goods during the period investigated by Labor), Labor has 
not articulated such reasoning anywhere in the record.* Second, the 
court is perplexed by Labor’s apparent concern with the plant’s 
1988 production, in light of the fact that the plant ceased produc- 
tion at the end of 1987. An explanation of Labor’s reasoning in this 
regard would be helpful. 
Finally, Labor states in its denial that: 


The Saginaw plant closed in December 1987 and all produc- 
tion was transferred to another domestic corporate plant. A do- 
mestic transfer of production would not form a basis for 
certification. 


PR 99. Labor’s statement regarding a domestic transfer of produc- 
tion is correct if it is shown that worker separations were caused by 
such a transfer to the exclusion of the eligibility triggering cause. 
Such a showing has not been made here. Labor’s basis for conclud- 
ing that all production was transferred domestically consists solely 
of statements by an APV company official that the plant’s produc- 
tion was transferred to Lake Mills, Wisconsin before the plant 
closed on December 31, 1987. The record does not reveal, however, 
what type of production was transferred, how much and what type 
of production remained, and whether the Saginaw plant would have 
remained operating in the absence of such a transfer. Although the 
questionnaire asked APV to “provide production and employment 
figures for the subject plant and the plant to which production has 
been transferred” if layoffs were caused by a transfer of production 
to a domestic firm, APV’s response indicates only the number of 
employees affected by the transfer. CR 25. Without more specific in- 
formation, it is not possible to conclude that this transfer was the 
cause of plaintiffs’ separation rather than increasing imports from 
APV related foreign manufacturing facilities. 

Accordingly, this matter is remanded to the Secretary of Labor 
for further investigation consistent with this opinion. The Secretary 
is directed to afford plaintiffs an opportunity to demonstrate what 
machinery, if any, was produced at the plant in the investigatory 
period. 


3The record does not, in fact, clearly establish that the Saginaw plant did not produce machinery like the im- 
ported machinery during the period investigated by Labor. While the record does contain evidence that produc- 
tion of certain types of machinery, i.e. batch mixers and extruded equipment, ceased or was transferred to Eu- 
rope prior to this period, CR 82 & 93, it is unclear as to whether production of what may be other types of ma- 
chinery, i.e. continuous mixers, continued at Saginaw, or was transferred abroad during the relevant period. 
Obviously, more specific information pertaining to the Saginaw plant’s functions during the investigatory period 
is necessary. 
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(Slip Op. 89-108) 
RuHOoNE PouLenc, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 85-10-01360, etc. 


Motions to vacate judgments of dismissal of actions which were not timely re- 
moved from the suspension disposition calendar because of excusable neglect are not 
subject to the 30 day limit under 28 U.S.C. § 2646 for rehearing or retrial, but rather 
the one year limit under Rule 60(b) of the Rules of this Court. 

[Motion to vacate judgments of dismissal granted.] 


(Decided July 27, 1989) 


Donohue and Donohue (James A. Geraghty) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, Civil 
Division, United States Department of Justice (Mark S. Sochaczewsky) for defendant. 


DiCario, Judge: In Rhone Poulenc, Inc. v. United States, 12 CIT 
——, 694 F. Supp. 1579 (1988), this Court stated that if it had juris- 
diction, it would have granted a motion under Rule 60(b) of the 
Rules of this Court to vacate an order under Rule 85(d) dismissing 
twelve actions from the Court’s suspension disposition calendar. 
The Court did not grant the motion to vacate because it was filed 
more than 30 days after the order of dismissal, and the United 
States Court of Customs and Patent Appeals had held a similar 30 
day period to be a matter of “jurisdiction” for the predecessor to 
this Court, the United States Customs Court. United States v. Torch 
Mfg. Co., 62 CCPA 41, 48, C.A.D. 1143, 509 F.2d 1187 (1975). Since 
the decision of the Court of Customs and Patent Appeals in Torch 
was considered to be binding precedent upon this Court, see South 
Corp. v. United States, 1 Fed. Cir. (T) 1, 1, 690 F.2d 1368, 1369 
(1982), the Court denied the motion for lack of jurisdiction. 


I 


In its decision in Rhone Poulenc, Inc. v. United States, No. 
88-1602 (Fed. Cir. July 14, 1989), the Federal Circuit held that the 
decision of its predecessor court in Torch was not a viable precedent 
because the enactment of 28 U.S.C. § 1585 supplied the equitable 
“power to cure” found missing in Torch. Although Torch was 
“couched in ‘jurisdictional’ terms, the holding in Torch turned on 
the Customs Court’s lack of equitable power.” Jd. at 11. Under 28 
U.S.C. § 1585 (1982), the Court of International Trade possesses “‘all 
the powers in law and equity of, or as conferred by statute upon, a 
district court of the United States.” 

Finding that the Court of International Trade possessed the equi- 
table power to grant the requested relief, the Federal Circuit held 
that a motion to vacate judgments of dismissal of actions which 
were not timely removed from the suspension disposition calendar 
because of alleged excusable neglect is not governed by the 30 day 
limit for retrial or rehearing under 28 U.S.C. § 2646, but rather the 
one year allowed under Rule 60(b) of the Rules of the Court of Inter- 
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national Trade. Accord Bio-Rad Laboratories, Inc. v. United States, 
12 CIT ——, 687 F. Supp. 1580 (1988). 


II 


Since there is no “jurisdictional” impediment, the Court follows 
its determination in Rhone Poulenc, Inc. v. United States, 12 CIT 
——, 694 F. Supp. 1579, 1583 (1988), that the plaintiff has an appro- 
priate basis to set aside the dismissal orders. There has been no 
showing of lack of diligence or wilful neglect on part of the plain- 
tiff’s counsel, but rather inadvertence attributable to the death of a 
family member. Plaintiffs counsel’s firm maintains an internal 
docket to record the suspension dates in various stages of litigation 
or administrative proceedings, with a system for informing the re- 
sponsible attorneys of upcoming deadlines. After discovering that 
the actions had been dismissed, plaintiff moved under Rule 60(b) of 
the Rules of this Court without delay to vacate the judgments of dis- 
missal. Additionally, plaintiff prevailed in its test case before this 
Court, Rhone Poulenc, Inc. v. United States, 11 CIT ——, Slip Op. 
87-75 (June 26, 1987), and was actively preparing stipulations to 
settle the twelve actions in accordance with that decision. 

The interests of juctice strongly support settlement between the 
parties according to the law as interpreted by the courts. See W.R. 
Filbin & Co. v. United States, 11 CIT ——, Slip Op. 87-134 (Dec. 9, 
1987). The Court finds that the plaintiff's failure to remove the test 
cases from the Court’s suspension disposition calendar was a case of 
excusable neglect. Plaintiff's motion to vacate the orders of dismis- 
sal in case numbers 85-10-01360, 85-10-01361, 85-11-01643, 
85-11-01651, 86-01-00008, 86-01-00009, 86-01-00010, 86-01-00040, 
86-01-00041, 86-02-00245, 86-12-01633, and 86-12-01634 is grant- 
ed, and the actions shall be restored to the Court’s suspension dispo- 
sition calendar. 
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